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AGREEMENTS NOT TO BE PERFORMED WITHIN A 
YEAR. 


‘* Noe action shall be brought upon * * * any Agreement that 
is not to beperformed within the space of one yeare from the make- 
ing thereof, unlesse,’’ etc., says the English Statute of Frauds.! 
The obvious reason for it was the danger of trusting to the 
memory of witnesses to oral contracts made so long before their 
testimony is given; but it must be confessed the language of the 
statute, under the construction put upon it, does not always 
prevent the evils sought to be remedied. It has been substan- 
tially re-enacted in this country, with an occasional use of the 
word ‘ promise ’’ instead of, or in addition to, the word ‘ agree- 
ment,’’ and also by inserting the words ‘‘ by its terms ’’ before 
the phrase ‘** not to be performed; ’’ and sometimes by declar- 
ing such contracts ‘‘ yoid;’’ variations which may in part 
account for some difference of opinion upon apparently similar 
facts. 

It would seem that so simple a statute need not have given 
rise to much difficulty of construction; but unfortunately it is 
otherwise, and entire uniformity is by no means yet reached. 

In the first place, the very first sentence of the statute, ‘* No 
action shall be brought ’’ has been quite differently understood. 


1 29 Chas. II, C. 3, Sec. IV, passed in 1676. 
VOL, XXIX. 
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Some courts, notably Vermont and Ohio, incline to construe 
those words very literally, and as applying only to a plaintiff’ in 
a suit to recover on the contract, and not to a defendant setting 
it up merely by way of defense, or set-off to some other claim 
by the plaintiff. Accordingly it was held in Philbrook vy. Belk- 
nap, that in a suit for six months’ labor under a quantum 
meruit, the defendant could set up in defense the plaintiff’s 
verbal contract to work for three years, and a breach thereof in 
leaving without cause atthe end of six months. This was again 
decided in Mack v. Bragg, and in Abbott v. Inskip.* 

On the other hand, the general opinion is that such a verbal 
contract is as invalid when set up by a defendant, as when sued 
upon by a plaintiff; and that the same objection lies to such 
verbal contracts whether used for the support of, or in defense 
to, an action. Any other construction, it has been said, would 
lose sight of the obvious purpose of the statute, and would be 
adhering to the letter at the expense of the spirit; clinging to 
the shadow rather than the substance. Accordingly, Hing v. 
Welcome ¢ is directly opposed to Philbrook v. Belknap,’ although 
the latter was relied upon by the counsel for the defense. And 
this view has been sustained in many other cases.° 

The next sentence in the statute, ‘‘ Upon any agreement not 
to be performed,”’ etc., has also given rise to much difference 
of opinion, and the numerous cases thereon may be better 
understood by an attempt at their classification. 

1. And first, as to contracts which are clearly within the 
statute. The statute includes such contracts, and such only, 


1 6 Vt. 383 (1834). 
2 30 Vt. 571 (1858). 
329 Ohio St. 59, (1875). See 
also Mr. Hare’s note to Peter v. 


25 Ind. 427 (1865); Wheeler v. Frank- 
enthall, 78 Ill. 124 (1875); Creighton 
v. Sanders, 89 Ill. 543 (1878); Bernier 
v. Cabot Man. Co., 71 Me. 506 (1880); 


Compton, 1 Sm. Lead. Cas., p. 632 of 
Sth Ed., which seems to favor the same 
view. 

* 5 Gray, 41 (1855). 

5 6 Vt. 383. 

6 See Comes v. Lamson, 16 Conn. 246 
(1844); Scotten v. Brown, 4 Harring- 
ton, 324 (1845); Sennett v. Johnson, 10 
Pa. St. 335 (1848) ; Tague v. Hayward, 


Baker v. Lauterbach, 68 Md. 70 (1887); 
McGuinnis v. Fernandez, 126 Ill. 228 
(1888) ; Hartweil v. Young, 67 Hun, 472 
(1893). See also Carrington v. Roots, 
2M. & W.248; Reade v. Lamb, 6 Ex. 
130, which go even farther in holding 
that such oral contracts cannot be 
relied upon in any way ina court of 
justice. 
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as either by their express terms, or by a fair and reasonable 
construction of all their provisions, can not possibly, under any 
circumstances whatever, be performed within a year from the 
making thereof. It does not apply to contracts which can by 
any possibility be performed in a year, upon any contingency or 
future event, whether foreseen or unforeseen, whether expressed 
or implied. It is not sufficient to bring a contract within the 
statute, that looking backward, such event did not in fact happen 
within that time; it must be an event which looking forward 
could not happen or arrive within a year. It is not enough 
that both parties did not expect such event to so happen; 
not enough that it was not likely to happen in the erdinary 
course of events. If under any circumstances it might happen 
in a year, consistently with the terms of the contract, the oral 
contract is sufficient. The statute does not say that contracts 
which are to be performed within a year need not be in writing, 
but that contracts which are not to be so performed must be in 
writing. This is well expressed by Judge Cole in The Blair 
Town Lot Co. v. Walker,' in these words :— 

‘It is not sufficient to bring a case within the statute that the 
parties did not contemplate performance within a year; but 
there must be a negation of the right to perform it within the 
year. This may be shown by an express stipulation in the con- 
tract that it shall not be performed within that time: by an 
express stipulation to be occupied more than that time in the 
performance; by a contract, the terms of which cannot, by pos- 
sibility, be performed within the year; by a contract the terms 
of which show, though not in express language, that the party 
has no right to perform it within the year. Unless a contract 
comes within one of these classes it is not within the Statute.’’ 2 

To apply these principles to a few cases. In a contract 
made in January of one year for improvements upon real estate 
to be paid for, **a year from the next March,”’ the promise to 
pay is plainly within the statute.* So to marry ‘at the end of 


1 39 Iowa, 411 (1874). Hun, 458; Farwell v. Tilson, 76 Me. 

2 See among other cases W.C.& 228; Durham v. Healt, 127 Ind. 514. 
M. Co. v. Holbrook, 118 N. Y. 593; 8 Lowers v. Winters, 7 Cow. 263 
Roberts v. Summit Park Co., 72 (1827). 
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about five years, when I expect to be settled in business ;! to 
deliver a lot of sheep to the plaintiff at the end of four years; ? 
to take back a horse sold by the defendant to the plaintiff, if he 
proves to be unsound * after the expiration of a year.’’ ® 

A verbal letting of a house for more than a year, or for a 
year from some future day is, in most states, within the statute,‘ 
but a verbal contract ‘*to give a lease for three years,’’ at the 
end of six months, is not; for that contract would be performed 
by merely giving the lease. A partnership agreement for more 
than a year is said to be within the statute,’ while a contract 
to take one into a firm might not be, although the partnership 
was to continue longer than a year; for the contract to admit 
the partner might be performed immediately.’ In most of the 
foregoing cases the postponement of performance beyond a year 
arose from the very words of the contract; but the same result 
may follow from the circumstances of the case and the nature 
of the act to be done. Thus in Lockwood vy. Barnes,’ the 
defendant agreed to deliver a colt (about to be begotten from 
his mare), ‘* at the usual time of weaning, or when it was four 
or six months old.’’ As the stated age of the colt added to the 
usual period of gestation would make fifteen or seventeen 
months, the contract was held to be within the statute. Soa 
promise to pay a certain sum if the promisee ‘‘ did not within 
three years realize $1,000 out of the profits’? of a certain 
business, was held to be within the statute, since the true 


1 Derby v. Phelps, 2 N. H. 515 
(1822); and see Ullman v. Meyer, 10 
Fed. Rep. 241 (1882). 


2 Bartlett v. Wheeler, 44 Barb. 162 
(1864). 


8 Shipley v. Patten, 21 Ind. 168 
(1862). And see Pierce v. Paine, 28 
Vt. 289; Nicholls v. Nordheimer, 22 
U. C. C. P. 48 (1891). 


4 Delano v. Montague, 4 Cush. 42 
(1842); Schmitz v. Lanperty, 29 Ind. 
400 (1868); Briar v. Robertson, 9 Mo. 
App. 60; Beiter v. Devoll, 24 Id. 251 
(1890). And see Comstock v. Ward, 22 


Ill. 248 (1859); Strehl v. D. Ewers, 66 
Ill. 77 (1870.) 

5 Eaton v. Whitaker, 18 Conn. 222 
(1840). 

6 Morris v. Peckham, 51 Conn. 128 
(1883); Wahl v. Barnum, 116 N. Y. 87 
(1889); Tomkins v. Randall, 19 Week- 
ly Rep. 413 (1871); Wilson v. Ray, 13 
Ind. 1 (1859). 

7 McKay v. Rutherford, 13 Jur. 21 
(1849), in the Privy Council. 

8 3 Hill, 128 (1842). 

® See also Groves v. Cook, 88 Ind. 
169 (1882); Van Dyke v. Clark, 19 N. 
Y. Supp. 650 (1892), very similar. 
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meaning of the contract was that the promisee should 
have the whole term of three years to ascertain what 
profits could be made; and performance of the contract 
by the promisor was therefore to be deferred until the expira- 
tion of that time.! In Wilson v. Martin,? the defendant on 
April 17th, 1839, hired the plaintiff’s rooms for a year from the 
first day of the following May. Held within the statute.* In 
Broadwell vy. Getman,‘ the defendant on January 1, agreed to 
clear a piece of woodland belonging to the plaintiff, ‘* to be done 
in one year from the ensuing spring,’’ at which time he was to 
put in a crop and have the same as compensation for his labor. 
Held in a suit for not clearing the land that the contract was 
within the statute.’ So a contract made in the spring of one 
year to raise and deliver a crop of potatoes in the following year 
is within the statute. A contract by a railroad company * to 
establish and maintain a permanent turn-out track and stopping 
place ’’ near the promisee’s land, is within the statute.’ 

Again, by the law of Massachusetts a mortgagee of land who 
has duly foreclosed his mortgage does not acquire a perfect and 
absolute title until three years afterwards, as the mortgagor has 
that time in which to redeem. Therefore, when a mortgagee 
orally promised the mortgagor at the time of foreclosure, that if 
he *‘ should sell the place’’ for more than the mortgage debt, 
interest and costs, he would pay the excess to the mortgagor, 
and eight years afterwards he did sell the place for more than 
the mortgage debt, etc., it was held he was not liable on such 
oral promise, as he could not have legally ‘sold the place ”’ 
within a year from the time of the promise.* In Patten v. 
Hicks,® the plaintiff was to cut and deliver at the defendant’s 
saw mill sufficient logs to keep the mill running for two years, 


1 Lapham v. Whipple, 8 Met. 59 ® Pitkin v. Noyes, 48 N. H. 244 
(1844) ; Wilson v. Ray, 13 Ind.9 (1859) (1869). 


is much like it. 7 Pitkin v. Long Island R. R. Co., 2 
2 1 Denio, 602 (1845). Barb. Ch. 221 (1847). 
3 See also Spencer v. Halstead, Id. * Frary v. Sterling, 99 Mass. 461 
606. (1868). 
4 2 Denio, 87 (1846). % 43 Calif. 509 (1872). 


> Herrin v. Butters, 20 Me. 119 
(1841) is much like it. 
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for which the defendant was to pay at the rate $5.50 per thou- 
sand feet, to be ascertained and measured at the mill, ‘as fast 
as so ascertained for said two years.’’ Held that the contract to 
pay was within the statute, and so the plaintiff could not recover 
on the contract itself for what logs he did furnish, but must: 
resort to a quantum meruit. See also Tiernan v. Granger,! 
where the last payment was to be fourteen months after the 
contract was made. So a promise to repay borrowed money as 
soon as it could be made from the profits of nut-bearing trees 
**yet to be planted,’’ is within the statute.? On similar 
grounds it was held in Tierney v. Marshall,’ that this contract 
was within the statute, viz., where in 1846, B appointed A 
his agent or bailiff, at a yearly salary of 20 pounds, and in 
1851 when 100 pounds was due A they orally agreed that A 
might occupy B’s house at an annual rent of 17 pounds, and 
that A might deduct his rent annually from the amount due him 
for his salary. This was on the ground that the parties clearly 
contemplated more than a year’s hiring. 

An oral promise, to be valid, must be wholly performable, ina 
year. In the examples given above, no part of the defendant’s 
promise was to be performed within a year. But it often 
happens that part of the promise is clearly performable within 
a year, and another part clearly not. In such cases the first 
part does not make the latter part valid, but the latter part 
makes the former invalid. Thus if the defendant has bought 
goods for which he agreed to pay in part within a year, and 
part after that period, the former provision does not make the 
latter valid. On the other hand, the latter part of the con- 
tract makes the former invalid. Thus if A employs B for 
five years, at stipulated wages, payable quarterly, the fact that 
four payments are to be made within a year does not make 
the promise to pay the last sixteen payments binding, but the 
latter provision makes the former invalid, and no recovery 


1 65 Ill. 354 (1872). ‘ Foote v. Emerson, 10 Vt. 338 

2 Swift v. Swift, 46 Cal. 266 (1873). (1838); Parks v. Francis, 50 Vt. 626 
And see Gregory v. Underhill, 6 Lea, (1878); Boydell v. Drummond, 11 
207 (1880). East, 155 (1800). 

8 7 Irish Com. L. R. 308 (1857, 
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can be had on the contract itself for the first installment of 
the wages.! 

2. But we may better understand what contracts are within 
the statute by considering the far more numerous class which 
are not, and these may be arranged under various heads. 

The first class of cases is where no term of years is alluded 
to, but the time of performance is either wholly indefinite, or 
depends upon some future contingency or event which may or 
may not happen within a year. Here although such event does 
not occur until a year, the promise is clearly not within the 
statute. Looking backward indeed it seems as if little reason 
ever existed for thinking otherwise, but the point has been 
raised and discussed in many different courts. Indeed in the 
very first reported case the defendant had orally promised to 
pay astated sum ‘‘ upon the return of a certain ship,’’ but which 
did not return within two years. At Easter term, 1694, the 
Common Bench held the case was not within the statute, since 
the ship might have arrived in ayear.? At the following Trinity 
term of the same year the King’s Bench applied the same rule 
to a promise to pay ‘‘upon the marriage of the promisee,”’ 
although that did not take place for two years.* And the same 
question has been rolling through the courts ever since, with 
generally the same result. Thus to marry “ after my return 
from a certain voyage,’’ although it was expected to be about 
eighteen months ; * or when I get well; ° to marry ‘* at the end of 
a year’s engagement.’’® So, to marry ‘‘in or within three 
years,’’* or ‘*within four years.’’* A contract allowing 
another to cut and carry away a lot of trees ‘‘ at any time 
within ten years’’ need not be in writing, as they might have 
been taken away in one year, although in fact they were not. 


1 Hill v. Hooper, 1 Gray, 131 (1854). 7 Paris v. Strong, 51 Ind. 341 
2 Anon. 1 Salk. 280. (1875). 


3 Peter v. Compton, Skin. 353; 1 8 Lawrence v. Cook, 56 Me. 187 
Sm. Lead. Cas. 351. (1868). 
4 Clark v. Pendleton, 20 Conn. 495 ® Kent v. Kent, 18 Pick. 569 (1836). 
(1850). See also Gault v. Brown, 48 N. H. 183 
5 McConnahey v. Griffey, 82 Iowa, (1868). Nearer the line. Hamilton 
564 (1891). v. MacDonnell, 6 U. C. Q. B. (0. 8.) 
® Smith v. Jamieson, 17 Ont. R..626 722 (1838). 
(1889). 
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To build a road ** within a year, and twenty days for emer- 
gencies.’’! So, of a contract made in October to build a 
house ‘before the close of the next year.’’* So, to erect 
four buildings; three in 1883, and one “ during the season of 
1884,’’ made in June, 1883. So, of a contract to lease land 
** for the crop season of 1880,’’ made in January of that year.‘ 
A promise to repay another any sum which he may be called 
upon to pay as surety on a bond; since the bond may become 
forfeited and the surety held to pay within a year from the 
promise, though in fact he is not until some time after.5 

An agreement to pay a sum when the promisor should sell 
certain land is not within the statute, since the land might have 
been sold in a year, although in fact more than two elapsed 
before the sale.° 

A contract to sell a right to subscribe for stock in a corpora- 
tion ‘*‘ when the same may be issued and opened for subscription 
upon the books of the corporation’’ is not within the statute, 
although more than two years elapsed before the books were 
opened ;’ or to pay for stock in a corporation when the company 
may be organized; * to pay when the promisor has collected a 
certain debt due him, but which is not payable until after a 
year; as it might possibly be collected by anticipation within a 
year;° to pay $650 ‘as soon as it can be earned on a tract of 
land of eighty acres; ’’ to pay at the end of a certain law suit; " 
to pay at the death of the promisor, or of some other person; ” 


1 Jones v. Pouch, 41 Ohio St. And see Walker v. Johnson, 96 U.S. 


(1884). R. 427. 
2 Plimpton v. Curtis, 15 Wend. 7 Golden v. Lance, 1 McMullen, Eq. 
336 (1836). 87 (1841). 


Sarles v. Sharlow, 5 Dak. 10 
(1888). 

4 Chaffee v.. Bonoit, 81 Miss. 34 
(1882). 

5 Blake v. 
(1839), 

6 Linscott v. McIntire, 15 Me. 201 
(1839); Parker v. Siple, 76 Ind. 350 
(1881); McPherson v. Cox, 96 U. S. R. 
404 (1877); Doe v. Walters, 16 Ala. 
716 (1849); Bartlett v. Mystic River 
Corporation, 151 Mass. 453 (1890). 


Cole, 22 Pick. 97 


® Walker v. Railroad Co., 26 So. 
Car. 80 (1886). 

® Artcher v. Zeh, 5 Hill, 200 (1843). 

10 Sutphen v. Sutphen, 30 Kans. 
510 (1883). 

1 Heflin v. Milton, 69 Ala. 354 
(1881) ; Gonzales v, Chartier, 63 Texas, 
36 (1886). 

12 Wellsv. Horton, 4 Bing. 40 (1826) ; 
Sword v. Keith, 31 Mich. 247 (1875); 
Riddle v. Barnes, 38 Iowa, 81 (1874); 
King v. Hanna, 9 B. Monr. 369 (1849) ; 
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or to leave property to another at the promisor’s death.! In 
Morse v. Fox,’ the defendant orally promised to pay the 
plaintiff ‘*two dollars a year for his services, as minister, and 
had paid two dollars a year, in half-yearly payments, until the 
last two years, for which the action was brought.’’ The promise 
was held valid, since it did not appear that he agreed to pay 
for any particular number of years, and therefore it might 
possibly be performed in a year.? ~ 

Of course the statute does not apply to a contract to marry, 
without stating any time. The law implies it is to be performed 
in a reasonable time, and although more than a year had 
elapsed before any action was brought, the promise would not 
be invalid because oral.‘ So, if the original contract is to be per- 


formed within a year, extensions of it from time to time, by parol, 
for periods less than a year, would not be affected by the statute.® 

3. The same general principles apply to promises ¢o continue 
to pay or to do something until some future event or contingency, 
either distinctly expressed or necessarily implied, shall occur. If 
this may happen within a year the promise need not be in writing. 


Thus, a promise to support a child ‘*so long as I think 
proper ;’’® a contract by an actress to aid in performing a play 
‘**so long as it continues to be a success;’’‘ to pay the plaintiff 
300 pounds a year ** so long as she should maintain and educate 
children properly ;’’ * to employ a person ‘* so long as he may be 
disabled *’ by an injury. So, a contract by a railroad company 


Kent v. Kent, 60 N. Y. 500 (1875); 
Updike v. Ten Broeck, 32 N. J. L. 
105 (1866). 

1 Fenton v. Emblers, 3 Burr. 1278 
(1762), the leading case on this point. 
Thomas v. Armstrong, 86 Va. 332 
(1889) ; Adams v. Adams, 26 Ala. 272 
(1855) ; Ridley v. Ridley, 34 Beav. 478 
(1865), where the death was fourteen 
years after the promise. Bell v. 
Hewitt, 24 Ind. 280; Jilson v. Gilbert, 
26 Wisc. 637 (1870); Frost v. Taber, 
53 Ind. 300 (1876). 

2 10 Johns, 244 (1813). 


% See farther Alderman v. Chester, 
34 Ga. 159 (1865). 

4 Blackburn v. Mann, 85 Ill. 222 
(1877). And see Nichols v. Weaver, 
7 Kans. 373. 

5 Donovan v. Richmond, 61 Mich. 
467 (1886). 

® Souch v. Strawbridge, 2 C. B. 808 
(1846). 

™ Haines v. Thompson, 19 N. Y. 
Supp. 184 (1892). 

®§ Knowlman v. Bluett, L. R. 9 Ex. 
1 and 309 (1873). 

* East Tennessee &c. R. R. Co. v. 
Staub, 7 Lea, 397 (18 ). 


490 29 AMERICAN LAW REVIEW. 


to maintain cattle guards on a person’s land ‘*so long as the 
railroad is operated over it.’’! The same may be said of a land- 
owner’s promise to maintain a fence on his land, along the rail- 
road line, no time being mentioned, but it being fairly to 
be implied as continuing only so long as the railroad was main- 
tained.2 In Warner v. Texas & Pacific R. R. Co.* it was 
thought that a contract to build and maintain a switch ‘ as long 
as the plaintiff needed it,’’ was, under the peculiar circumstances, 
within the statute. Sed quaere. 

Contracts to support another indefinitely, or ‘for life,’’ or 
**so long as he lives,’’ fall under this head. The leading case 
in Great Britain on this point seems to be Murphy v. O' Sulli- 
van,* where the subject is carefully considered. This is reported 
under the name of O’ Sullivan v. Murphy.’ The case was 
approved and followed in McGregor v. McGregor,’ where the 
intermediate case of Davey vy. Shannon,’ was distinctly dis- 
approved.’ The same rule had been applied in Kentucky thirty 
years before Murphy’s case, viz., in Howard v. Burgor,’ which 
has been followed by a long line of decisions which puts the 
question at rest in this country at least. So, a contract to give 
a railroad pass annually to another for his life is not within the 
statute." To let an estate for the life of the lessor is similar.” 


1 Arkansas M. R. Co. v. Whitby, 
54 Ark, 199 (1891). See also Sweet v. 
Desha Lumber Co., 56 Id. 629 (1892). 

2 Talmage v. Rensselaer v. Saratoga 
R. R. Co., 18 Barb. 493 (1852), which, 
however, was placed on another 
ground. 

8 54 Fed. Rep. 922 (1893). 

* 11 Irish Jur. (N. s.) 111 (1866). 

5 14 Weekly Rep. 407. 

® 21 Q. B. Div. 424 (1888). 

’ 4 Ex. Div. 81. 

® See also Slater v. Smith, 10 U. C. 
Q. B. 630. 

®* 4 Dana, 137 (1836). 

” Bull v. McCrea, 8 B. Monr. 423 
(1848); Stowers v. Willes, 83 Ky. 544 
(1886); Ellicott v. Peterson, 4 Md. 
476 (1853); Hutchinson v. Hutchinson, 


46 Me. 154 (1858); Burney v. Ball, 24 
Ga. 505 (1858); Wiggins v. Keizer, 6 
Ind. 252 (1855); Houghton v. Hough- 
ton, 14 Ind. 507 (1860); Draper v. 
Draper, 35 Barb. 573 (1862); Thorp v. 
Stewart, 44 Hun, 232 (1887); Heath v. 
Heath, 31 Wisc. 223 (1872); Harper v, 
Harper, 57 Ind. 347 (1877). Deaton 
v. Tenn. Coal & R. R. Co., 12 Heisk. 
650 (1874), sometimes cited to the con- 
trary, rests upon the peculiar language 
of the contract in that case. Good- 
rich v. Johnson, 66 Ind. 258 (1879), 
seems to be inconsistent with other 
decisions in the same State. 

1! Atchinson &c. R. R. Co. v. En- 
glish, 38 Kans. 110 (1887). 

12 McConnell v. Drummond, 9 Neb. 
388 (1879). 
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4. So, a contract not fo do something, as never to carry on 
some particular business, need not be in writing; ‘ since being 
a personal engagement it stipulates nothing beyond the prom- 
isor’s life, and imposes no duties upon his legal representatives. 
The fact of abstaining from the business of the promisor until 
his death would be a full performance of the contract, and that 
event might occur within a year.’’ This view has been acted 
upon in many cases.? 

5. Another class of cases are those in which the contract 
states a certain number of years as the extreme limit of its con- 
tinuance, and also expressly contains an alternative, or contin- 
gency on which it may sooner terminate. If this contingency 
may happen within a year the contract is not within the statute. 

Thus, a contract to support a child ‘ five or six years or as 
long as it should be chargeable to the town’’ need not be in 
writing. So, to work for a company ‘for the term of five 
years, or so long as L. shall continue to be agent of the com- 
pany; ’’ since the legal effect of such a contract is to work so 
long as L. is agent, not exceeding five years.* To print the 


plaintiff’s calicoes *‘ for two years or longer if necessary, until 
he has made $50,000 profits.”’* To sell stock ‘+ at the end of 


three years at 96. Stock may be called at 96 at any time 
before expiration of three years.’’® 

This view may not always have been strictly observed. Thus 
a contract to carry the U. S. mail for four years was held 
within the statute, although the postmaster-general might under 


a power reserved in the contract possibly put an end to it within 
a year.® 


1 Lyon v. King, 11 Met. 411 (1846), 
where the words were ‘not here- 
after’? etc. Foster v. McO’Blennis, 


“altogether to forbear;’? Weiz v. 
Rhodins, 87 Ind. 12 (1882). 
2 M’Lees v. Hale, 10 Wend. 426 


18 Mo. 88 (1853); and see 26 Mo. 
225; Blanding v. Sargent, 33 N. H. 
239 (1856), “‘ not thereafter; ’? Worthy 
v. Jones, 11 Gray, 168 (1858), where 
the time was not stated; Blanchard 
v. Weeks, 34 Vt. 589 (1861), “‘ for- 
ever; ’’ Richardson v. Pierce, 7 R. I. 
330 (1862), not henceforth ;’’ Dough- 
erty v. Rosenberg, 62 Cal. 32 (1882), 


(1833). 

3 Roberts v. The Rock Bottom 
Company, 7 Met. 46 (1843). 

4 Hodges v. Richmond Manufactur- 
ing Company, 9 R. I. 482 (1870). 

5 Seddon v. Rosenbaum, 85 Va. 928 
(1889). 

6 Harris v. Porter, 2 Harrington, 
27 (1835). 
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In Saunders v. Kastenbine,' a contract to sell a slave for $400, 
payable in monthly installments of not over $8 per month, 
‘‘unless the buyer should find it convenient to pay more,’’ 
was thought to be within the statute, although the case was 
really decided upon the ground that the contract as proved was 
an agreement to sell when paid for and not until then. 

6. The next class of cases is not quite so clear, viz., contracts 
expressed to continue for a term of years, but which might 
terminate by the death of some party within that time. Such 
are contracts to support or educate a person for a number of 
years or ‘* until he is twenty-one,’’ that being for more than a 
year. Here the preponderance of opinion is that as such contracts 
would be practically accomplished at the death of the party to be 
supported, they are not with the statute. Peters v.Westborough,? 
is probably the leading case in this class. There the agreement 
was to support a person, then eleven or twelve years old, ** until 
shewas eighteen years of age.’’ She lived alittle over a year; but 
it was held that the oral agreement was valid, for ‘* if she had died 
within a year after the making of the agreement it would have 
been fully performed.’’ Mr. Browne, in his valuable treatise 
on the Statute of Frauds, in his note to Sec. 282a, says this case 
‘* appears not to be law; ”’ but it has been adopted and followed 
in other cases.® 

Under this head may be classed contracts not to carry on some 
particular business for a given number of years; to which the 
same rule has been applied as to contracts never to carry it on. 
It is difficult to distinguish between them. Doyle vy. Dixon,‘ is 
the leading case on this point, in which Mr. Justice Gray says, 
‘* whether a man agrees not to do a thing for his life, or never 
to do it, or only not to do it for a certain number of years, it is 
in either form an agreement by which he does not promise that 
anything shall be done after his death, and the performance of 
which is therefore completed with his life.’’ * 


1 6 B. Monr. 17 (1845). (1890); White v. Murtland, 71 Ill. 266 
219 Pick, 364 (1837). (1874). 
* See McKinney v. McKinney, 8 4 97 Mass. 208 (1867). 
Daly, 368; 76 N. Y. 594 (1878) ; Wood- 5 See also Perkins v. Clay, 54 N. H. 
ridge v. Stearn, 42 Fed. Rep. 311 118 (1874), where the restriction was 
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A different view was taken, though apparently without much 
discussion, in Gottschalk vy. Witter, and Self v. Cordell.2 In 
the latter case, however, the contract was held valid, because the 
defendant had received the full consideration from the plaintiff. 

7. Still another class are contracts which prima facie clearly 
extend beyond a year, but which allow either party to terminate 
them by notice within a year. Here also there is much conflict 
of opinion. Some courts hold such contracts within the statute, 
on the ground that if terminated by such notice they are not 
‘* performed; ’’ but rather that non-performance is justified or 
excused by the notice. In Burch vy. Earl of Liverpool,’ a con- 
tract to hire the plaintiff's carriage for five years, at ninety 
guineas a year, was held within the statute, although a cus- 
tom existed by which the hiring might be determined at any 
time by the defendant upon his paying one year’s hire as a con- 
sideration therefor. And this was followed and approved in 
Roberts v. Tucker. Again in Dobson y. Collins,’ the defend- 
ants agreed to employ the plaintiff for a year from a future day, 
and the plaintiff agreed to serve that time, ‘‘ unless said employ- 
ment were determined by three months’ notice from him to the 
defendant.’’ He was dismissed before the year had fully ex- 
pired, and it was held that this provision about determining the 
contract did not take the case out of the statute.® 

The English courts, or some of them, seem to put a strict and 
literal construction upon the word ‘‘ performed,’’ and do not 
admit that any termination of the original contract by any event, 
even though stipulated for, such as by notice, misconduct, death, 
etc., will save a contract from the statute, if otherwise it would 
be within it. Indeed it seems to have been held in England that 
a promise to pay one an annuity, for his life, is within the stat- 
ute, although payment would wholly cease at his death.’ It is 


for two years; Washburn v. Dosch, ® See also Davey ». Shannon, 4 Ex. 
68 Wisc. 436 (1887). Div. 85; Eley v. Positive Assurance 
1 25 Ohio St. 76 (1874). Co., 1 Ex. Div. 20 (1875); Acraman, 
2 45 Mo. 845 (1870). Ex parte, 4 De Gex, F. & J. 541(1862) ; 
3 4 Man. & Ry. 380 (not so well re- Booth v Prittie, 6 Ont. App. 687 (1881); 
ported in 9 B. & C. 892). Meyer v. Roberts, 46 Ark. 80 (1885). 
4 3 Ex. 643 (1849). T Swett vr. Lee, 3 Man. & G. 452; 4 
51H. & N. (1856). Scott N. R. 77 (1841). 
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on this ground that a contract to support a five-year-old child 
**until she was able to support herself ’’ was held to be within the 
statute in Farrington vy. Donohoe,’ notwithstanding her death 
might occur within a year; so of a contract never to practice 
one’s trade, although death within a year would release the 
promisor from all obligations, and accomplish the full purpose 
of the contract.” 

The English doctrine as laid down in Burch vy. Liverpool, and 
Dobson y. Collis, was approved and followed by the Supreme 
Court of the United States in Packet Co. v. Sickles,’ where it 
was held that a contract by the owner of a steamboat to pay a 
weekly sum for the use of a patent during the continuance of 
the patent, about twelve years, ‘if the boat should last so 
long,’’ was within the statute; but this certainly seems contrary 
to the general current of American authorities.‘ So in Hollo- 
way v. Hampton,’ a contract to take and pay for a crop of hemp 
then on hand, and also the crop *‘ to be raised the two succeed- 
ing years,’’ was held to be within the statute as to the second 
year’s crop, although the contract provided that the agreement 
should ‘* cease on the death of either party.’’ Sed quaere. But 
looking at the subject only upon principle, if a contract contains 
such a clause as in Dobson vy. Collis, how does it differ from a 
contract to work for five years ‘‘ unless I give you notice to the 
contrary,’’ or ‘* for five years, or so long as we can agree;’’ yet 
no doubt such contracts are not within the statute.® 

Again, all agree that if a contract for service is originally 
for an indefinite time, it need not be in writing. But if 
the contract contains a provision by which the duration may 
terminate at any time, why should not the same rule apply? 
Is not the duration of the contract as much indefinite — inher- 
ently as indefinite—in the latter case as in the former? If 
‘* indefinite ’’ means doubtful, uncertain, dependent on circum- 
stances, are not both contracts equally so? If an oral partner- 


1 Ir. Rep. 1C. L. 679 (1866). 5 4 B. Monr. 415 (1844). 
2 Davey v. Shannon, 4 Ex. Div. 81. ® See Greene v. Harris, 10 R. I. 401 
3 5 Wall. 580 (1866). (1870). 
* See Somerby v. Buntin, 118 Mass. 

286. 
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ship agreement for a term of five years provides that it shall 
terminate at any time, at the notice of either partner, is that con- 
tract within the statute? How does it differ from a partnership 
‘at will ???! New York has more than once laid down arule at 
variance with that of Dobson v. Collis. Thus in Trustees of the 
First Baptist Church vy. Brooklyn Fire Ins, Co.? the defendant 
company during the continuance of a policy on a church orally 
agreed with the plaintiffs that until notice to the contrary should 
be given by one party to the other the defendants should renew 
the policy from year to year, without further notice, and should 
give the plaintiffs a certificate of renewal or payment of the pre- 
mium, and that such certificates were given for two years after 
such oral agreement. The church was burned during the year 
covered by the last certificate. The court held the oral contract 
to renew not invalid at common law, and not under the statute 
of frauds, saying, ‘It is not the meaning of the statute that 
the contract must be performed within a year. An agreement 
which either party can terminate at any time by a notice to the 
other, may be binding so long as the notice is not given, but it 
is not within the language or policy of the statute.’ In Blake 
v. Voight,‘ the defendant on November 27, agreed to pay plain- 
tiff a commission on all goods the plaintiff could send them for 
sale *‘ for one year from December Ist; either party having the 
right to terminate it by notice in June following.’’ This option 
was exercised by the defendant in June, and it was held that this 
option saved the contract from the operation of the statute.® 

8. As to contracts for personal service. Clearly a contract to 
employ one ‘*for a reasonable time,’’ or ‘‘ from month to 
month ’’ is not within the statute, though the employment in 
fact extends through several years before any controversy 
arises.© So a contract for a year’s service, with no allusion for 
the time of commencing, or where no circumstances indicate 


1See Smith v. Tarleton, 2 Barb. 234 (1879); Sherman v. Champlain 
Ch. 336 (1847). Transportation Company, 31 Vt. 162 

2 19N. Y. 305 (1859). (1858). 

8 See also 28 N. Y. 163; 62 N. Y. 6 Niagara Fire Ins. Co. v. Greene, 
564 77 Ind. 590 (1881); Kilne v. Shaeffing, 


4 184 N. Y. 69 (1892). 33 Neb. 22 (1891). 
5 See also Smith v. Coulin, 19 Hun, 
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that it may not commence immediately, is not within the statute ;1 
still more if the service is to commence ‘* immediately.’’? So of 
a contract for a year to commence the very next day.® 

But a contract for a year to commence on some future day, 
beyond the next, has always been held within the statute; ¢ 
even though the only intervening day between the contract and 
the commencement of the service be Sunday.® 

Whether the year is to commence from the time of making 
the contract or from some future day, may be sometimes 
gathered from the circumstances of the case when no time is 
expressly stated. Thus in Sutcliffe v. Atlantic Mills,® the plain- 
tiff at the time of making the contract said ‘* he could not come 
now, but would come as soon as he could,’’ but he did not in 
fact come until seven days afterwards; it was held the year 
commenced from the day he came, and therefore the contract 
was within the statute. In Collins vy. Botthamley,’ the defend- 


ant orally agreed to serve the plaintiff for a year from a future 
day, and also that after the year the services should continue 
** thenceforth until the parties should determine the same by 


three months’ notice.’’ 


After several years’ service the defend- 


ant left without giving three months’ notice, and the plaintiff 


1 Russell v. Slade, 12 Conn. 445 
(1838); Aiken v. Nogle, 47 Kans. 96 
(1891); Cole v. Singerly, 60 Md. 348 
(1883). 

2 McAllen v. Cooning, 18 Jones & 
Spencer, 63 (1884). 

8 Dicta in Cawthorne v. Cordey, 13 
Cc. B. (N. s.) 406 (1863); and in Brit- 
ain v. Rossiter, 11 Q. B. Div. 123 
(1879); and directly decided in Dick- 
son v. Frisbee 52 Ala. 165 (1875. 
Levison v. Stix, 10 Daly (1881), and 
Lillington v. Cahill, 51 Hun, 132 (1889,) 
20 N. Y. St. Rep. 615, are contrary to 
this view. 

4 Bracegirdle v. Heald, 1 B. & Ald. 
727 (1818), the leading case on this 
point. Hinckley v. Southgate, 11 Vt. 
428 (1839); Dickson v. Jacques, 31 U. 
C.Q. B. 141 (1871); Whipple v. Squire, 
1 Vt. 69 (1826); Emery v. Smith, 46 


N. H. (1865); Nones v. Homer, 2 Hilt. 
116 (1858); Harper v. Davis, 45 U. C. 
Q. B. 442 (1880); Oddy v. James, 48 
N. Y. 685 (1872); Hearne v. Chad- 
bourne, 65 Me. 302 (1876); Lee. Hill, 
87 Va. 497 (1891); Snelling v. Ld. 
Huntingfield, 4 Tyr. 606; 1 Cr. M. & 
R. 20 (1834); Amberger v. Marion, 4 
E. D. Smith, 393 (1855); McElroy v. 
Ludlum, 32 N. J. Eq. 828 (1880); 
Shumate v. Farlow, 125 Ind. 359 
(1890); Haynes v. Mason, 30 Ill. App. 
85 (1888); Kelly v. Ferrill, 26 Ga. 551 
(1851); Turnow v. Hochstader, 7 Hun, 
80 (1896); Kleeman v. Collins, 9 Bush, 
460 (1872); Blanck v. Sietell, 9 Daly, 
268 (1880). 

5 Britain v. Rossiter, 11 Q. B. Div. 
123 (1879). 

6 13 R. I. 480. 

7 7 Weekly Rep. 87 (1858) 
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was allowed to recover for this breach, inasmuch as a new 
contract arose at the end of the first year, which was 
for no stated time, and therefore there was no need 
of any writing.'. So contracts to work for several years have 
often been held within the statute whether the service was to 
commence at a future day, or immediately.? 

Considering the number and uniformity of the decisions against 
the validity of oral contracts for more than a year’s service, it 
may perhaps be considered no longer an open question; but 
were the matter res integra is there not room for arguing that 
the same rule should apply as to other personal contracts for a 
term of years, and that the same effect should be given to death 
in the one case as in the other? If a contract to support a per- 
son for five years need not be in writing because at such person’s 
death within a year the contract would terminate, and therefore 
be practically performed, as has been often held, why is not a con- 
tract to work for him for that period in the same category ; since 
a contract is terminated by the death of the promisee in this 
case as in the other.’ Is not a valet’s contract to serve his master 
for several years ‘* performed ’’ when the master dies? What 
more can the servant do to perform it? Again, if a promise 
to refrain from carrying on a rival business for several years is 
legally ‘* performed ’’ by the death of the promisor within a 
year, as is well settled, why is not a promise to serve him for 
that time equally so? If a contract not to work against another 
in his business for five years is legally performed by the prom- 
isor’s death within a year, why is not a contract to work for him 
in his business just as much so? Why may not the contract 
of service be considered as made upon the implied condition 
understood by both parties, ‘if I live so long;’’ and why 
should not such implied and mutually understood condition have 


1 And see Dale v. McCullough, 9 


Gray, 131 (1854); Tuttle v. Sweet, 31 
Vict. L. R. 136 (1883). 


Me. 555 (1850); Williams Butchers’ 
2 Shute v. Dorr, 5 Wend. 204 Steel Works v. Atkinson, 68 Ill. 421 
(1830); Drummond v. Burrell, 13 (1873); Barrett v. Riley, 42 Ill. App. 
Wend. 308 (1835); Pitcher v. Wilson, 258 (1891). 

5 Mo. 46 (1837); Giraux v. Richmond, 8 Harrison v. Conlan, 10 Allen, 85 
2 C. B. 835 (1846); Jones v. Rey, 52 (1865). 

Barb. 501 (1868); Hill v. Hooper, 1 
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the same effect as if distinctly expressed in the contract itself? 
Does not the question turn largely upon the construction to be 

given to the word performed?’’ If the phrase ‘‘ to perform ”’ 

necessarily and always means to carry out, to bring to comple- 

tion, to fully carry through from start to finish, then a contract 

to do a certain thing for a period of five years cannot be per- 

formed in less time under any circumstances; but if on the 
other hand ** to perform ’’ may as well mean to accomplish, to 

fulfill, to discharge, to do all one is bound to do under the con- 
tract, then a contract for years may be performed in one year, 

if the death of either party within that time terminates all 

liability under the contract. 

In Hill v. Jamison,’ it appears to have been held that a con- 
tract for personal service for a term of years is not within the 
statute, since the death of the promisor within a year would 
perform it. See also Wilhelm vy. Hardman,’ where a contract 
to serve seven years was held not within the statute. 

In Pennsylvania Co. v. Dolan,? it is said to have been * fre- 
quently decided that when a contract is personal in its character, 
as a contract for personal services, which might terminate with 
the death of the party making it, though the contract be for an 
indefinite period or a term of years, it is not within the statute.”’ 
But the cases cited do not appear to fully sustain that exact 
statement. 

Shute vy. Dorr,‘ often cited against the validity of oral con- 
tracts for long service, does not necessarily decide it. In the 
first place by the contract the defendant was not to pay for the 
work until the end of five years, and that alone would make his 
promise within the statute. In the next place, the contract pro- 
vided that the plaintiff might quit, ‘‘ if the parties disagreed,”’ 
and after three years’ service the parties did disagree, and the 
plaintiff did ** quit,’’ and brought his action for three years’ 
labor, not on the contract itself, but on a quantum meruit. As 
he had a right to leave without fulfilling the original contract, he 
had a right to recover for his labor actually performed, whether 
the contract would or would not have been otherwise valid for 


1 16 Ind. 125 (1861). 
2 13 Md. 140 (1858). 


3 32 N. E. Rep. 802 (Ind. 1892). 
4 5 Wend. 204. 
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the whole term. So in Hill v. Hooper,’ a suit against the em- 
ployer, where the last payment for five years’ service was not to 
be made until the end of the five years, and of course that cir- 
cumstance made the whole contract for even earlier payments 
invalid, so that no recovery for such earlier payments could be 
had on the special contract, whether they could or could not 
have been recovered on a count for a quantum meruit. 

As a matter of principle and analogy, it seems worthy of con- 
sideration whether a contract for one’s personal service to 
another in person, though for more than a year, might not origi- 
nally have been held not within the statute. So far as the 
writer’s research extends, no case has been found in which the 
effect of the death of the promisee in such a case had been 
decided or even considered. 

9. As to the effect of ‘performance; in whole or in part. 

1. Total on both sides. 2. Total on plaintiff’s side. 3. 
Partial on defendant’s side. 

1. All agree that where an oral contract has been fully per- 
formed on both sides, the statute has no application. The 
contract has passed beyond the reach of the statute. 

Therefore, where A orally agreed to work for seven years for 
the defendant, for a stipulated compensation, which was fair and 
reasonable in itself, and had been fully paid and received by him, 
it was held he could not afterwards set aside the contract merely 
because it was oral, and recover more compensation on a 
quantum meruit, even though he could show that his services 
were worth more than the agreed consideration.? 

2. If wholly performed by the plaintiff only. 

What effect has a plaintiff's performance of his side of the 
contract, within a year, upon the promise of the defendant? 

In 1832 the King’s Bench of England advanced a very impor- 
tant doctrine on this point, which has been much criticised on 
both sides of the Atlantic, viz., that if the plaintiff's part of the 
contract be performable within a year, and @ fortiori, if in fact 
it be so performed, the defendant’s promise is thereby made 
valid, even though itself clearly not to be performed within a 
year, or even within many years. 


11 Gray, 131 (1854). * Stone v. Dennison, 13 Pick. 1 (1832). 
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This doctrine was placed in part upon the supposition that the 
word ** agreement’ in the English statute, ex vi termini, means 
the obligation of both parties, and therefore unless both of the 
obligations are not performable within a year, it cannot be said 
that the agreement,—the whole agreement, —is within the 
statute. 

In part also it rests upon the ground that if the contract be 
actually performed by the plaintiff and the defendant has received 
the full benefit thereof, he ought to pay for it. 

Donellan vy. Read * seems to be the first actual decision on this 
point, though intimations of the same doctrine had previously 
appeared. There a tenant, already in possession, orally agreed 
to pay his landlord an increased rent of five pounds a year for 
fifteen years, in consideration of certain improvements to be 
made by the landlord upon the leased premises. The improve- 
ments having been made, the landlord brought suit for the first 
five pounds, both upon the special contract itself, and on the 
general counts, and he was allowed to recover, apparently upon 
the special contract, as no stress was placed upon the general 
counts.” 

Some of our own courts have approved and followed Donnellan 
v. Lead, although in many of them, as in that case, there was, 
beside the declaration on the special contract, a general count on 
a quantum meruit, or quantum valebant, or for money paid, on 
which the actual decision might safely rest, notwithstanding the 
invalidity of the contract itself. 

This question seems to have first arisen in Maine in Holbrook 
v. Armstrong,® a case of a sale and delivery of personal property 
with an oral promise to pay at the end of two years. Although 
the court favored the view that performance by the seller might 
take the case out of the statute, yet, if not so, he could recover 
on the general counts for goods sold and delivered which formed 
a part of the declaration. The same effect has often been given 


1 3B. & Ad. 809 (1832). and Co., 32 Ch. Div. 276; Christie v. 
2 This decision was subsequently Dowker, 10 Grant, 202 (1863); Chris- 
approved by different judges in Souch _ tie v. Clark, 16 U. C. C. P. 552 (1866); 
v. Strawbridge, 2 C. B. 808; Cheney v. Bennett v. Peck, 2 Pugsley, 322 
Heming, 4 Ex. 631; Smith v. Neale,2 (1874), in Nova Scotia. 
C. B. (N. 8.) 67; Miles v. New Zea- 3 10 Me. 31 (1833). 
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to the plaintiff's performance, allowing him to recover the 
agreed price, if to be paid in money, whether there was or was 
not any other count than on the special contract itself. 

Notwithstanding these numerous decisions, is not the reason 
and the principle on the other side? 

As to the doctrine that the defendant’s promise, though to be 
performed after a year, is made valid if the plaintiff's promise 
is to be performed within that time, on the ground that the 
word agreement necessarily implies the promises of both, is not 
the word ‘* Agreement’’ used in the sense of promise, assur- 
ance, undertaking, the obligation of the party sued? If ‘* agree- 
ment’’ means the promises of both parties, how can any one 
bring a suit on any agreement? He cannot sue on his own 
promise, and, if his promise is half of the agreement, he must 
bring his action on half of an agreement. It is sometimes said 
that the word agreement necessarily implies two parties. So 
does the word promise or obligation, yet had the English statute 
used the word ‘* promise instead of agreement ’’ could there 


be any doubt about the construction? The fact that an ‘ agree- 
ment’’ to be binding, need be signed only by the defendant 
tends to show that the word agreement refers only to Ais under- 
taking, and not to that of the plaintiff also; for, as pointed out 
in the note to Peter vy. Compton, it is clear that the word 
‘agreement ’’ in the English statute is used in the sense of the 
defendant’s promise in that part of the statute relating to the 


signature. 


1 This rule was adopted in Alabama, 
Rake v. Pope, 7 Ala. 161 (1844); 
Georgia, Johnson v. Watson, 1 Kelly, 
348 (1846); Illinois, Curtis v. Sage, 35 
Ill. 22 (1864) ; lowa, Smalley v. Greene, 
52 Iowa, 244 (1879); Indiana, Wolke 
v. Fleming, 103 Ind. 110 (1885), citing 
14 Ind. 505; 20 Ind. 24; 24 Ind. 416; 
89 Ind. 426; and see 121 Ind. 407; 
Kentucky, Dant v. Head, 90 Ky. 255 
(1890); Maryland, Horner v. Frazier, 
65 Md. (1885) citing 4 Md. 488; Mis. 
sissippi, Duff v. Snider, 54 Miss. 245 
(1876); Missouri, Winters v. Cherry, 


Has the word two meanings in the same clause? 


78 Mo. 351 (1883), and cases cited. 
New Jersey, Berry v. Doremus, 30 N. 
J. L. 403 (1863); Rhode Island, Dur- 
fee v. O’Brien, 16 R. I. 215 (1888) cit- 
ing the cases on both sides; South 
Carolina, Bates v. Moore, 2 Bailey, 
614 (1832); Thompson v. Gordon, 3 
Strob. 196 (1848) ; Compton v. Martin, 
5 Rich. L. 14 (1851); Walker v. Rail. 
road Co., 26 S. C. 81 (1886); Virginia, 
Setton v. Rosenbaum, 85 Va. 928 
(1889) ; Wisconsin, Grace v. Lynch, 80 
Wis. 166 (1891), citing earlier cases, 
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The necessary result of construing the word agreement to 
mean only the promise of the defendant is that the Statute of 
Frauds may apply to one party to a contract, but not to the 
other. If the party whose promise was not to be performed in 
a year is the defendant the statute is a defense; on the other 
hand, if the other party whose promise was to be performed in a 
year be the party sued, the statute does not apply. This was 
directly decided in Sheehy’s case.’ This of course destroys 
the mutuality of the contract, but such would be the case if 
the promise of one party was written, and that of the other 
only oral, in which case one is always bound and the other not. 

Now, as to the doctrine of performance by the plaintiff. The 
statute does not contain any such provision or give any such 
effect to performance. It says ** No action shall be brought 
upon any agreement not to be performed,’’ etc. To ingraft 
such a clause upon the statute is doing violence to its plain intent. 
The danger of proving the defendant’s promise by oral testimony 
is just as great, although the plaintiff has performed his part of 
the agreement as if he had not. The fact that the same statute 
expressly provides that part performance, etc., will take a sale of 
personal property above ten pounds, out of the operation of the 
statute, tends to show it was not intended it should have the 
effect in other contracts where it was not mentioned. Non 
apparent non existant. 

True, the statute makes no express provision that perform- 
ance will take an oral contract for the sale of land out of the 
statute; but the doctrine that it may sometimes do so is wholly 
an equitable doctrine, administered only in a court of equity; 
and in a suit af Jaw on the oral promise to convey, no damages 
could be recovered for a breach to convey, merely because the 
plaintiff had paid part or even the whole of the purchase money ;? 
though doubtless the money actually paid could be recovered 
back after a refusal to convey.’ 

In Broadwell vy. Getman,‘ the doctrine of Donnellan v. Read 
was disapproved by Beardsley, J., as being in his opinion 


1 41 Vt. 541 (1869). 3 Smith v. Smith, 28 N. J. L. 208 
2 Rutan v. Hinchman, 30 N. J. L. (1860). 


255 (1868). 4 2 Denio, 90 (1846). 
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plain violation of the statute,’’ though the point was not 
exactly involved in the decision, since the plaintiff in that case 
was not to perform all the stipulations on his part within a year. 

In Thomas vy. Dickinson’ it was declared that full perform- 
ance by the plaintiff and also partial performance by the defend- 
ant will not take a case out of the statute as to the part that 
remains to be done, though this was a case of a sale of land.? 

Marcy v. Marcy,’ is one of the most important cases in 
America on this point. There the plaintiff’s father had conveyed 
a farm to the defendant, who then orally promised to pay the 
plaintiff $500, when he became of age, which was about three 
years after the promise. At that time the plaintiff brought his 
action solely upon the oral promise, and it was held he could not 
recover. 

Apparently, by the law of Massachusetts, the case might have 
been decided against the plaintiff on the ground that he was 
neither a party to the consideration, nor to the promise, but the 
decision was solely upon the Statute of Frauds, and the effect, 
or non-effect of complete performance by the other party to the 
contract. Chief Justice Bigelow, in one of his ablest opinions, 
sustained the defense in these words: ‘‘ The literal and obvious 
meaning of the words of the statute is clear and unambiguous. 
The provision is, in substance, that verbal evidence shall be in- 
sufficient to support an action on an agreement which is not to 
be performed within a year. In making this explicit enactment, 
the legislature must be understood to have used the word 
‘‘agreement’’ in no unusual or extraordinary sense. In the 
absence of any explanatory or qualifying words, it must be in- 
terpreted according to the common and approved usage of the 
language, unless it has some peculiar and appropriate meaning 
in the law. For the purpose of this case, it is not material to 
determine whether it has any special and technical signification, 
such as is sometimes attributed to it. In whichever sense it is 
understood — whether it is to be interpreted as signifying a 
mutual contract, and as intended to include the stipulations of 


1 14 Barb. 90 (1852). Barb. 162 (1864); Weir v. Hill, 2 Lans. 
2 See also Bartlett v. Wheeler, 44 281 (1876). 
9 Allen, 8 (1864). 
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both parties, which is its strict legal meaning, as was held in Wain 

v. Warlters,! or as a promise or undertaking by one party only, 
of a purely unilateral character, which is the meaning given to 
it by this court in Packard vy. Lichardson,’ the requirement is, 
that it is to be in writing. If the former is its correct interpre- 
tation, then the true construction of the provision is that the 
stipulations of both parties must be in writing, unless the promise 
of each is to be fulfilled within the year; that is, the entire 
agreement, comprehending all that is to be performed by either 
party, must be supported by written evidence. It is immaterial 
that performance by one party of his part of the contract is to 
be complete within the prescribed period. It is none the less on 
that account a part of the original agreement. Nor can it be 
properly said that an agreement, if the word is used as applica- 
ble to the subject-matter of a contract consisting of mutual obli- 
gations, is performed within a year, when it has been fulfilled 
by one side only; such a conclusion would seem to involve the 
absurdity expressed in the language of a learned judge: ‘It 
cannot be said that an agreement is performed when a great part 
of it remains unperformed ; in other words, that part perform- 
ance is performance.’’ In the sense, then, of a mutual contract, 
importing reciprocity of obligation by which two parties are 
bound, an agreement is required to be in writting, if the under- 
taking of either party is not to be fulfilled within the year. But 
in the most restricted meaning of the word, as signifying the 
promise or contract of one party only, it would seem to be equally 
clear that it would apply to and include every stipulation, the 
performance of which is to be postponed beyond the expiration 
of a year. So far as agreement is to be executed within the 
year, this statute could have no application to it. 

In either view, therefore, of which the meaning of the word 
**agreement’”’ is susceptible, whether it is construed to mean 
the stipulations of both parties, and to include those which have 
been performed as well as those which are future and executory, 
or whether it is interpreted as comprehending the latter only, 
the statute embraces both classes, and applies with equal force 


1 5 East, 10, 


217 Mass. 122, 131. 


43 
ty 
|| 
; 
t 
id 
> 
4 
34 
7 


AGREEMENTS NOT TO BE PERFORMED WITHIN A YEAR. 505 


to a contract where the consideration has been executed fully by 
one of the parties, and one where the whole promise is executory. 

The real difficulty with the construction for which the plain- 
tiff contends is, that it virtually ingrafts a distinct provision on 
the statute, which the legislature seem studiously to have omitted. 
The express requirement is, that no action shall be brought on 
agreements which are not to be performed within a year, unless 
they are supported by written proof; to this must be added, by 
the mere force of judicial construction, according to the plain- 
tiff’s theory of interpretation, a further provision, by which all 
agreements are taken out of the operation of the statute, if 
they have been in part performed by one of the parties within 
the prescribed period. But no such implication necessarily 
arises out of the terms of the statute, or is involved in its opera- 
tion, in order to adapt it to the ordinary business and practical 
concerns of life. We are at a loss, therefore, to understand 
how such a construction can be reconciled with any sound rule 
of judicial exposition. Nor is it to be overlooked, in this con- 
nection, that in the original Statute of Frauds, which contained 
the provision in question, there is another enactment still retained 
as part of the statute — that relating to contracts for the sale of 
goods above a certain amount — which expressly provides that 
part performance, as well as written evidence of the bargain, 
shall be sufficient to render it valid. The inference is very 
strong that if the legislature had intended to apply the same 
rule to agreements which were not to be performed within a 
year, they would in like manner have so enacted in terms, and 
not left so important an element in the legal validity of contracts 
to be deduced by doubtful implication. 

The view which we have taken of the true consideration of 
the statute is greatly fortified by a consideration of the purpose 
which the Statute of Frauds was designed to accomplish, and 
the mischief which it was intended to prevent. The great 
object of the enactment was, that contracts of.an important 
character, as well as those which were not to be executed within 
a prescribed period, should be supported by more certain and 
satisfactory evidence than could be afforded by verbal testimony 
only. The danger of fraud and perjury, and the risk of mis- 
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takes arising from the defective and imperfect recollection of 
witnesses, were the evils against which the provisions of the 
statute were directed. The special object of the clause which 
provides that written evidence of a contract not to be performed 
within a year shall be necessary to support an action was, to 
prevent the proof of verbal agreements, when, from the lapse 
of time, witnesses might not be able to recollect their precise 
terms.’ It is difficult to see why all the reasons of policy and 
expediency to which the statute owes its origin do not apply 
with equal force to an agreement, only one part of which is not 
to be performed within the year, as to a contract, the whole of 
which is executory, and is not intended to be performed by either 
party till after the year is past. The consideration or counter 
stipulation for that part of an agreement which has been 
executed may often be the most complicated part of a contract, 
the details of which it may be difficult to retain in memory; and, 
if the payment or performance of it is postponed until after the 
expiration of a year, the danger of mistake or perjury in 
attempting to establish it by parol evidence would be none the 
less, because the agreement has been fully executed by the 
other party. Evidence of the fact that land had been conveyed 
or goods delivered, or that a promissory note had been given, 
or proof of the existence of any other executed consideration, 
would have but little if any tendency to show the nature of the 
executory stipulations on the faith of which such part perform- 
ance had been made. If these are left to be made out by verbal 
evidence only, it is obvious that a wide door would be left open 
for the very evils which the statute was designed to prevent. 
If the statute includes only agreements where the mutual 
promises are not intended to be performed within a year, a large 
class of contracts would be left without any limitation as to the 
time within which they might be susceptible of being established | 
by parol proof. Any future executory stipulations, however 
numerous or complex, the consideration of which was executed 
at the time an alleged agreement was entered into, might be 
proved by the testimony of witnesses, founded on their unaided 
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recollections, although their performance was postponed for a 
period of time, however long. If, for example, the contract set 
out in the plaintiff’s declaration can be proved without any 
written evidence, then a similar contract could be established by 
the same species of evidence, although the payment of the con- 
sideration for the conveyance of land was not to be made for 
ten or twenty years. A construction of the statute which leads 
to such conclusion seems to us not only to be contrary to the 
terms of the enactment, but to be subversive of the beneficial 
objects for which it was adopted.”’ 

In 1855 the subject was carefully considered in the case of 
Pierce vy. Paine,’ where the plaintiff agreed to subscribe and pay 
for some railroad stock, and if ‘after one year’’ he did not 
wish to keep it, the defendant agreed to take it and pay the 
plaintiff the amount he had paid out and interest thereon, The 
plaintiff subscribed and paid for the stock within a year and took 
the certificate in his own name, but the defendant (apparently ) 
declined to take it off his hands and refused to pay for it. It 
was held that the plaintiff could not recover upon the express 
contract, as it was oral, nor in any form, since the defendant 
never received any benefit from the bargain. Donellanyv. Read 
was cited and disapproved.? So in Emery v. Smith,’ Donellan 
v. Read was not approved. It was an action to recover for the 
balance due for two years’ service, where the defendant had 
agreed to pay $100 for the first year, and $200 for the second. 
The court held that notwithstanding the plaintiff had fully per- 
formed his side of the contract, he could not recover on the 
special contract itself, nor even use the contract to absolutely 
‘* fix’? the damages, on a quantum meruit; the plaintiff could 
recover only the fair value of the services.‘ 

This subject was also carefully examined in McElroy v. Lud- 
lum,® in which it was said that performance of a contract invalid 
by the Statute of Frauds will not validate the contract itself. 


1 28 Vt. 34. 4 And see Ham v. Goodrich, 37 N. 
? And see Meek v. Gass, 2 Russ. H. 186, 0n the last point. 

&Ch. (Nova Scotia) 247, approving 5 32 N. J. Eq. 828 (1880). 

Pierce Paine. 
3 46N. H. 151 (1865). 
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This was applied to a verbal contract to employ the plaintiff for 
a year from a future day, and the service had been fully per- 
formed, but it was held that no action would lie on the contract 
itself for the stipulated wages, but only on a quantum meruit. 

Of course if complete performance by the plaintiff does not 
make a defendant liable on his oral contract, a partial perform- 
ance would not. And therefore a person orally employed for 
more than a year cannot recover damages for his dismissal 
although he had rendered six months’ service before that 
event.? 

3. As to partial performance by the defendant. 

If the defendant’s part unperformed was clearly not to be 
done within a year, he is not liable on his oral promise for that 
part, merely because he has performed the first part within a 
year. Therefore in such cases no action lies upon the latter part 
of the promise, which clearly extended beyond a year, merely 
because the first part which was to be performed in a year had 
been actually performed. Doydell v. Drummond,' is the lead- 
ing case on this point. There the defendant had subscribed for 
a publication to be issued by the plaintiff in eighteen parts or 
numbers, one or two numbers to be issued each year, at three 
guineas a number, payable on the delivery of each number. 
The defendant received two numbers, and paid for them, and the 
plaintiff reserved the other numbers for him, as they were pub- 
lished during several successive years, which the defendant 
refused to take or pay for. In a suit for the price of the last 
sixteen numbers, the court held the contract within the statute 
since the defendant’s promise to pay for the last numbers was 
clearly not to be performed within a year, whether the plaintiff 
could or could not have possibly published the whole eighteen 
numbers within a year from the subscription, and although there 
had been part performance on both sides within the year. In 


1 See also Whipple v. Parker, 29 2Scoggan v. Blackwell, 36 Ala. 
Mich. 874 (1894); approving Pierce v. 351; Baker v. Codding, 18 N. Y. Sup- 
Paine, and disapproving Donellan v. plement, 159 (1892); Reinheimer 
Read. Kleeman v. Collins, 9 Bush, v. Catter, 41 Ohio St. 579 (1877); 
461; Warner v. Texas & Pacific R. R. Shumate v. Farlow, 125 Ind. 359 
Co., 54 Fed. Rep. 922, favor the same (1890). 
view. 311 East, 155 (1809). 
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Foote v. Emerson,' the verbal contract was to pay $150 per year. 
for three years, and part was paid, and it was held the balance 
could not be collected; for when part of the contract is to be 
performed in a year and part not, the whole is void. In Parks 
y. Francis,’ the defendant promised to deposit $100 in the bank, 
in the name of an infant named for him, in four equal annual 
installments. He made two deposits of $25 each, and in a suit 
for the last two installments the contract was held within the 
statute.’ 

Does not reason and principle on this subject justify the state- 
ment that if the defendant’s promise be oral, and clearly not to 
be performed on his part within a year, it is quite immaterial 
whether the plaintif’’s promise was oral or written, or whether 
it was or was not to be performed within a year, or whether it 
has been partially, or even wholly performed on his part. In 
either case the defendant is not liable on such oral contract, 
whether he may or may not be in some cases liable in some other 
form of action on a quantum meruit. 

10. As to recovery on a quantum meruit. - 

Although a contract is invalid under the Statute of Frauds, 
it does not follow that no remedy exists for anything done under 
it. By no means. The laborer who performs work under such 
a contract, though he cannot recover on the special contract 
itself, may nevertheless obtain just remuneration upon a count 
for work and labor done; simply because he has voluntarily 
furnished, and the other party has voluntarily accepted, a valu- 
able consideration, both expecting it to be paid for; and that is 
always sufficient to create an implied contract, to which the 
Statute of Frauds never applies. Any other rule would promote 
rather than prevent fraud. The same rule applies to goods sold 
and delivered; to land conveyed; to money lent, ete.‘ 


1 10 Vt. 338 (1838). Pyne, 2C. & P. 91; 3 Bing. (1825) 285; 
2 50 Vt. 626 (1878). Holbrook v. Armstrong, 10 Me. 31 
’ Similar decisions were made in (1833) goodssold. Towsley v. Moore, 
Atwood v. Fox, 30 Mo. 499 (1860); and 380 Ohio St. 185 (1876) for labor, where 
Sharp v. Rhiel, 55 Mo. 97 (1874); the subject is exhaustively considered. 
Treadway v. Smith, 56 Ala. 345 (1876). Baker v. Lauterbach, 68 Md. 64 

4 See Shute v. Dorr, 5 Wend. 204 (1887); McElroy y. Ludlum, 32 N. 
(1830), labor perfarmed; Mayor v. J. Eq. 829 (1867); Kimmins vr. Oldham, 
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The great controvery in such case is whether in actions on a 
quantum meruit or quantum valebant, the contract price is to 
govern, or whether it is entirely an open question, as if no 
special contract had ever been made. Some courts seem to hold 
that although such contracts do not bind the laborer to work the 
stipulated time, yet that even in suits on a quantum meruit for 
the labor actually performed, they do govern the time and 
amount of compensation.' 

But it is difficult to see how one provision of such a contract is 
more binding than another. To be sure the price stipulated in 
the contract may be some evidence on a quantum meruit, as the 
laborer’s admission of what his work was really worth; sufli- 
cient to be the basis of recovery in the absence of other evidence 
on the subject; but if contradictory evidence be offered on this 
point it seems that the contract price ought not to be an abso- 
lute bar to an inquiry as to the real value; for the action itself 
is on a ** quantum meruit.’’ And the preponderance of opinion, 


and_of reason, is decidedly the other way; that is, that the 
contract price does not absolutely fix the rate of compensation, 
as a matter of contract, though it may be admissible as an ad- 


mission by the parties of the real value of the consideration.’ 
So as to goods sold and delivered; if goods are sold on a long 
credit the price is ordinarily higher than if sold for cash, and to 
allow the seller to disregard the time clement because it was 
oral, and still enforce the price element which was equally oral, 


27 W. Va. 258 (1885); Grant v. Grant, 
63 Conn. 343 (1893); Fisher v. Wilson, 
18 Ind. 133 (1873); Montague v. 
Garnett, 3 Bush, 297 (1867), a loan of 
money; Swift v. Swift, 46 Cal. 
266 (1873) similar; Walke v. Fleming, 
103 Ind. 105 (1885) land conveyed to 
defendant. See also Pulbrook v. 
Lawes, 1 Q. B. Div. 284 (1876); Klee- 
man v. Collins, 9 Bush, 461 (1872). 

1 See Clark v. Terry, 25 Conn. 395; 
Swansey v. Moore, 22 lll. 63; La. Du- 
King Co. v. La Du, 36 Minn. 473; 
Kriger v. Leppel, 42 Minn. 6; Van 
Valkenvurg v. Croffut, 15 Hun, 149 


(1878); Smart v. Smart, 24 Hun, 127 
(1881). 

2 Emery v. Smith, 46 N. H. 151 
(18 ); Erben v. Lorillard, 19 N. Y. 
299 (1859) ; Hertzog v. Hertzog, 34 Pa. 
St. 418 (1859), where the subject is ex- 
haustively examined; McElroy v. Lud- 
lum, 382 N. J. Eq. &29 (1880); Faller 
v. Reid, 38 Cal. 100 (1869); Fish v. 
Sherman, 25 Barb. 433 (1857); William 
Butcher Steel Works v. Atkinson, 68 
Ill. 421 (1893). And see Clark v. Gil- 
bert, 32 Barb. 584, Allen, J.; Jeffery 
v. Walker, 72 Hun, 622 (1893). 
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would be doing injustice to the buyer. But to allow the con- 
tract price to be admitted as some evidence, but not conclusive, 
of the value, would be doing exact justice to both parties. 

Wherever, therefore, the defendant has received and enjoyed 
a valuable consideration furnished by the plaintiff, substantial 
justice can generally be done without doing violence to the plain 
language of the statute. 

In preparing this article, the writer has been much aided by 
Mr. Browne’s valuable chapter on the subject, and although 
sometimes unable to agree with his conclusions, it is with the 
unfeigned respect due to one acknowledged to be a standard 
authority upon the Statute of Frauds. 


Epmunp H. 
Boston, Aug. 1, 1895. 
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THE RAILROAD STRIKERS’ CASE IN CALIFORNIA, 


What promises to go down in the annals of criminal trials in 
this country as a cause célébre was concluded on the 6th of April 
last, in the District Court of the United States for the Northern 
District of California. The trial was had in San Francisco, 
before the Honorable Wm. W. Morrow, United States District 
Judge, who presided over this lengthy and complicated case 
‘* with great patience, impartiality and fairness.’’ The title of 
the case is ‘* The United States v. John Cassidy and John Mayne, 
etal.,’’ and ispopularly known as the ‘* Railroad Strikers’ Case.” 
The prosecutions grew out of the great and unprecedented Pull- 
man strike, which convulsed and distressed the entire country in 
June and July, 1894, nowhere so severely as in California. They 
were instituted by the government to punish those who had will- 
fully and knowingly obstructed and retarded the passage of the 
United States mails and interfered with and restrained interstate 
commerce. Nine indictments were preferred and one hundred and 
thirty-six individuals indicted. Those proceeded against were 
persons who had taken a more or less prominent part in the 
struggle against the railroad company; many of them being 
recognized leaders of the striking element in California and 
officers or members of the American Railway Union — the great 
factor in the strike. The indictment in the case on trial was 
against four defendants, viz.: John Cassidy, John Mayne, Fred 
Clark and James Rice, and they were charged with having con- 
spired to obstruct and retard the mails and restrain interstate 
commerce at Palo Alto, Santa Clara County, California. Clark 
and Rice were not arrested in time for trial and the prosecution 
pressed its case against Cassidy and Mayne. It was in the nature 
of atest case, on the result of which depended the fate of the 
one hundred and thirty-four remaining defendants. Both sides 
appreciated the significance of this, and accordingly strained 
every effort, and spared neither time nor labor, in presenting the 
case pro and con to the jury. The trial occasioned great publie 
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interest and excited considerable partisan feeling, owing to the 
sympathy which the strikers stirred up, by reason, chiefly, of the 
general dislike throughout the State towards the Southern:Pacific 
Company against which the efforts of the strikers were principally 
directed. It was a protracted trial, consuming five months — 
November 12, 1894, to April 6, 1895, — and was exhausting on 
judge, jury and counsel. It was vigorously, and often heatedly, 
contested by both sides. The case was prosecuted by the Hon. 
H. 8. Foote, who had been specially appointed by the government 
’ to assist in the prosecution of this line of cases, and by Mr. 
Samuel Knight, the United States Attorney, with ability and 
great fairness. Mr. George W. Monteith appeared for the de- 
fendants on trial and contested the case made out by the prosecu- 
tion, stubbornly and bitterly from beginning to end. Eighty-six 
witnesses were examined for the government, and one hundred 
and thirty for the defendants. The testimony, when transcribed, 
covered nearly 6,000 pages of type-written matter. Over 600 
exhibits — mostly telegrams—were introduced. The argu- 
ments, considering the length of the trial, and the mass of the 
evidence, were not very lengthy, each side occupying about five 
hours. The charge took the greater part of two days. It cov- 
ered 275 type-written pages, and is believed to be the longest 
delivered in any criminal case in this country, or in England, save 
alone in the celebrated Tichborne case. The jury were out four 
days and nights, and in spite of additional instructions and re- 
peated attempts on their part, could not reach unanimity. They 
stood ten to two for conviction throughout the greater part of 
their deliberations. The prosecution proved very expensive to 
the government, the cost being in the neighborhood of $25,060. 
This is explained by the length of the trial, fees of jurors, num- 
ber of witnesses called, etc., and also by the further fact that 
the defendants were impecunious, and the expense of procuring 
all their witnesses (130 in number) and paying for their attend- 
ance and mileage was borne by the United States. The trial was 
frequently enlivened by tilts between counsel and witnesses; by 
sensational episodes in and outside of the court room, and by 
droll occurrences, which the brief range of this sketch will hardly 
permit of notice. 
VOL, XXIX. 33 
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The charge common to all of the indictments, was that of 
conspiracy to obstruct and retard the United States mails and to 
restrain interstate commerce. The charge of conspiracy was 
based on Section 5440 of the Revised Statutes of the United 
States, which provides: ‘*If two or more persons conspire 
either to commit any offense against the United States, * * * 
and one or more of such parties do any act to effect the object 
of the conspiracy all the parties to such conspiracy shall be 
liable to a penalty of not more than ten thousand dollars, or to 
imprisonment for not more than two years or to both fine and ° 
imprisonment, in the discretion of the court.’’ The specific 
offenses which, it was charged, these defendants conspired to 
commit, were, first: obstructing and retarding the passage of the 
United States mails,’ and second, engaging in restraint of inter- 
state commerce.? The trial amounted, virtually, to an investi- 
gation into the strike, for the prosecution sought to show, not 
only that the defendants had conspired by and between them- 
selves to do the acts charged, but that they had done so in 
furtherance of a general understanding, amounting to con- 
spiracy, existing among themselves and others as members of 
the American Railway Union, to ‘* tie up’’ the whole system of 
railroads on the Pacific Coast until the claims of the aggrieved 
Pullman employés had been satisfactorily settled. Therefore, 
the evidence might be said to have presented a complete history 
of the Pullman strike in California, and incidentally on the whole 
Pacific Coast. This evidence was detailed by participants in the 
strike, whether these were officers endeavoring to uphold the 
law and maintain order, or employés of the railroad company 
who remained with the company and had been prevented from 
performing their accustomed work, or strikers who had them- 
selves engaged in the contest, or mere spectators. The range of 
this sketch will not permit of any extended reference to the 
testimony adduced. The proof of a conspiracy was, of course, 
the important question and fraught with the greatest difficulty. 
As it was manifestly impossible to prove an express agreement 


1 1 Rev. Stats. U. S., § 3995. commerce against unlawful restraints 
* Sec, 1, Act of July 2d, 1890; en- and monopolies; ’’ 26 Stat. at Large, 
titled an “ Act to protect trade and 209. 
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to perform the acts charged, entered into by the various local 
unions of the American Railway Union, which took part in the 
strike, because of the numbers connected with the movement as 
members of that organization, the territory covered by their 
operations, and the difficulty of procuring evidence as to what oc- 
curred at the secret meetings of these lodges in different parts 
of the State, — the prosecution sought to prove the existence of 
the conspiracy by showing the concerted action pursued by these 
various lodges, and, individually, by their members, in the dif- 
ferent places where the strike waxed warmest. As evidentiary 
of this general understanding among the local unions of the 
organization, the contents of a large number of telegrams 
afforded very significant proof. Some of these were admitted 
by the defense; others were denied as not genuine. They 
tended to show the intimate relations existing between the 
lodges and the community of purpose which actuated them; the 
intormation transmitted relating to the strike; how they ad- 
vised each other of events that had or were to transpire; what 
bearing they had and influence upon occurrences to which they 
expressly or impliedly referred. A great deal of evidence was 
introduced, tending to show the means and methods, as charged 
in the indictment, which the conspirators had determined upon 
and actually employed to promote and carry out their object. 

The purpose of this, also, was to indicate the concert of action 
in different localities, and, inferentially, the mutual and general 
understanding. The evidence related, for the most part, to the 
_ following places: Sacramento, San Francisco, Red Bluff, San 

José, Stockton, Town of Dunsmuir, Town of Lathrop, and Town 

of Palo Alto. It tended to show, on the part of the prosecution, 

the depredations inflicted upon railroad property by the strikers 

and their sympathizers, in their efforts to ‘‘ tie up ’’ the system, 

and the violent, and, in some instances, desperate means resorted 

to, to stem the tide of defeat. 

Sacramento was the seat of the trouble, and a great deal of 
the evidence related to that place. It was the headquarters of 
the American Railway Union on the Pacific Coast, and the shops 
of the Southern Pacific Company are situated there. The con- 
test waged in that locality was most bitter; the feeling against 
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the railroad ran very high; and at times it seemed almost impos- 
sible to avert impending bloodshed. It appeared in evidence 
that the United States marshal, with a force of deputies, was 
unable to assert his authority, and his efforts to send out mail 
trains with Pullman cars attached were unavailing against the 
combined resistance of the strikers and their sympathizers, 
The militia were then called upon, but they proved either unable 
or unwilling to aid in suppressing the lawlessness. Finally, 
matters became so desperate that the United States troops were 
called upon, and order was gradually restored. The first attempt, 
however, to move a train with mail and Pullman cars was 
attended with a deplorable catastrophe, which went far to 
prejudice the intelligent public against the cause of the strikers. 
After sufficient order, with the aid of the Federal troops, had 
been restored, and the railroad company was in fhe unmolested 
possession of its yards, depots and property, a train was made 
up, comprising baggage, express, passenger, mail, and Pullman 
cars. It was the first train attempted to be moved out of the 
depot since the beginning of the strike. Fearful that the sue- 
cessful movement of this train would mean the ruination of their 
cause, some of the strikers got together and determined to blow 
up the trestle over which the train would have to pass. Whether 
this was done at the instigation of the leaders of the strikers did 
not clearly appear in evidence. The defense stoutly denied that 
any such plot emanated from them, or that it received their 
sanction. But the evidence indicated that some of them, at least, 
knew, or had good reason to know, what was going on. Knox, 
chairman of the Mediation Committee, and at the head of the 
movement on the Pacific Coast, admitted, upon cross-examina- 
tion, that he had paid for the very vehicle which carried Worden 
and others to the trestle. Several of the strikers who were 
induced to go out to the trestle, without really knowing the true 
object, testified that they were secretly provided with arms 
and ammunition from the headquarters of the American Railway 
Union; that they were cautioned not to disclose, at the risk of 
their lives, what they saw or learned. Some of them, however, 
upon becoming apprised of the true state of facts, managed to get 
away before the disaster took place, but not in time, it seems, to 
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avert, by giving timely information, the terrible consequences 
that ensued. The trestle was blown up, and when the train 
came along, the engine and four cars were precipitated into the 
water. The engineer, Samuel Clark, and four United States 
soldiers, lost their lives. Although several persons were impli- 
cated in this dastardly affair, and several were tried in the State 
court, but one was convicted. That was the individual previously 
referred to as Worden, a member of the Sacramento Lodge of 
the A. R. U., a delegate to the A. R. U. Convention to Chicago 
a few weeks previously, a striker, and a desperate character. 
He was tried in the State court at Woodland, California, and, 
after a long and tempestuous trial, convicted of murder in the 
first degree. The testimony of a little boy named Johnny Sher- 
burn, aged 14 years, was very important to the prosecution. 
He testified to having driven Worden and others to a place near 
the trestle, some time before the wreck occurred. While 
all the testimony was not of as sensational a nature as that 
just referred to, still the entire case was replete with note- 
worthy and interesting incidents connected with the strike; 
such as the running of irregular trains by armed bands of 
strikers; the forcible taking possession of telegraph offices 
for the purpose of communicating with each other; also of 
depots, yards, shops, engines and other railway property; 
the opening of bridges and culverts; the throwing and 
spiking of switches; the tearing up of rails; the greasing of 
rails; the ‘ killing’’ of engines, that is, depriving them of 
steam; the disconnecting of air-brakes and cars; putting out 
fires in the engines; assaulting and intimidating engineers, fire- 
men, brakemen, switchmen, and other employés of the railroad 
company, compelling them to leave their trains, shops and the 
work of the company; assembling in large crowds in the yards, 
depots, and in and around the cars, engines, and trains, and pre- 
venting the movement of the same. The defendants on trial 
were not connected with the doing of all these acts, their par- 
ticipation being confined to what took place at Palo Alto. These 
were proved simply as evidentiary of the gigantic conspiracy 
fomented by the American Railway Union, of which the defend- 
ants were active members, and therefore co-conspirators, and as 
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such being responsible by the law of conspiracy for any and all 
acts done by other members of the conspiracy in furtherance of 
the common object, however subordinate the part they them- 
selves may have played, or however remote in point of time or 
place. 

While it was conceded by the defense that a mutual under- 
standing, amounting to conspiracy, existed among the various 
lodges of the American Railway Union, it was claimed that the 
object was a perfectly legitimate one, being only to quit the 
employ of the railroad company. This defense, however, was 
hardly broad enough to cover and to refute all the evidence on 
the part of the prosecution, tending to show the violence used, 
the damage done to the railroad property, the determined stand 
taken by the strikers not to permit the movement of any trains 
with Pullman. cars attached, and the forcible methods pursued 
to prevent others from taking their places. To meet this it was 
maintamed by the defense that, while the strikers were unwill- 
ing to consent to the movement of any trains carrying a Pull- 
man car, they were ready at all times to assist in the movement 
of the mail cars. This was the key-note of the defense. Many 
witnesses were called by them to establish this position; much 
contradictory evidence was introduced; the conflict as to many 
features of the case was irreconcilable and simply resolved itself 
into a question of veracity between the witnesses for the gov- 
ernment and those called for the defense. It was further 
claimed by the defense that whatever acts of violence and out- 
rage had been committed against the railroad and the govern- 
ment were done by persons who acted independently of the 
American Railway Union. Most of the witnesses for the de- 
fense were persons who had participated in the strike and whose 
sympathies were naturally directed towards the defendants on 
trial, who were generally regarded by them and many others in 
the community more in the light of individuals who were being 
‘* persecuted ’’ and not ‘‘ prosecuted.’’ The attorney for the 
defense labored hard to impress court and jury that such was 
the real nature of the prosecution. But the impartiality of the 
court and the uniform fairness and courtesy of the prosecution 
in extending to the defendants every reasonable facility to ex- 
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culpate themselves, cannot fail to convince the most anti-railroad 
man in California that the officers of the law were simply seek- 
ing to discharge their duty. 

The case made out against the defendants on trial, as far as 
their active participation in the strike was concerned, was, 
briefly, as follows:— They had been in the employ of the’ 
Southern Pacific Company as brakemen on the Coast Division, 
running between San Francisco and Santa Cruz and Monterey. 
No Pullmans were used on that division. They were members 
of the San Francisco lodge of the American Railway’ Union. 
This lodge joined in the strike. The defendants participated in 
the very meeting on which the strike was declared. On the 6th 
of July, 1894, they all went on the train that left San Francisco 
at 3:15, bound for San José. It was amail train. The defend- 
ants went as far as Mayfield. At the trial, they claimed that 
they wanted to go to San José, but could buy tickets no further 
than Mayfield, being told that the train would go no further. 
They, therefore, got off the train at Mayfield, although they 
admitted that they observed it start off towards San José after 
the stop. The train, as a matter of fact, went onto Santa Clara 
Crossing, this side of San José, discharged passengers and some 
troops which were destined for that place, and then came back. 
Meanwhile the defendants had walked back from Mayfield to 
Palo Alto, a distance of two miles. Arrived at the latter place, 
they rested beneath some trees until the train which they had 
got off at Mayfield came back. It seems that the engine had 
been coming back rear end first, there being no turntable at any 
place between San José and Palo Alto. Accordingly, at the 
latter place the engine was taken on to the turntable. When 
about half turned around, the defendants, with a few others, 
rushed up and took possession of the engine. They quickly 
proceeded to deprive it of steam and to put the fire out. This 
done, they espied another engine, a ‘local’? which had just 
arrived in Palo Alto, and, rushing over to it, they also disabled 
that locomotive. Hearing that a warrant had been issued for 
the arrest of some of them, they left Palo Alto and proceeded 
to Menlo Park, and thence to San Mateo. Arrived at the latter 
place, they engaged in an attempt to take possession of an 
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engine there, but meeting with some opposition, they abandoned 
it. One of their number, named Clark, who was indicted with 
Cassidy and Mayne, had a conversation at the latter place with 
several railroad officials in which he stated their position in strik- 
ing and injuring railroad property on that division. He admitted 
that they had no grievance, no reason to strike on this particular 
division, since no Pullman cars were used on that line; but he 
said that they had struck out of sympathy, as the boys across 
the Bay (meaning Oakland) had complained of their inaction. 
The defendants on trial, Cassidy and Mayne, admitted the acts 
attributed tothem. Upon being interrogated as to the motive that 
had induced them to disable the engine which was then engaged 
in pulling a mail car, Cassidy justified his conduct by saying that 
he did it ‘*just to keep in the swim; ’’ Mayne, that he was 
prompted by a spirit of ** deviltry.’”? The theory of the prose- 
cution was that these defendants, being strikers and members of 
the San Francisco lodge of the American Railway Union, had 
agreed among themselves, and in furtherance of the general 
conspiracy alleged as existing among the various local lodges of 
the American Railway Union, to go in the direction of San José 
and render any assistance they could to advance the cause of the 
strikers, and that in pursuance of that general understanding 
they disabled the engine at Palo Alto, thereby retarding and 
obstructing the passage of the mail. The only defense attempted 
to be interposed as to the acts of the defendants, was, that they . 
did not know that the engine which they disabled was actually 
pulling a mail car, and that they were simply guilty of a trespass 
on the railroad property, for which, however, they were not 
being prosecuted. 

As might well be expected, upon a trial of such magnitude, a 
great many questions of law arose. These were mostly ques- 
tions relating to the law of evidence. One, particularly, 
deserves to be noticed. It was with reference to admitting the 
exclamations of mobs or crowds of strikers as a part of the 
res geste of an occurrence. The learned judge ruled that such 
exclamations, if sufficiently identified with the occurrences to 
which they related, were admissible as a part of the res geste, 
and did not violate the rule as to hearsay evidence. A precedent 
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for this may be found in the old case of Lord George Gordon, 
where, on an indictment for leading a riotous mob, evidence 
of the cry of the mob was held admissible as forming part of 
the res geste. 

What often proved to be a delicate matter to pass upon was as 
to the admission of self-serving testimony sought to be intro- 
duced by the defense. The importance of this testimony will 
be readily perceived, for whenever any witness for the defense 
had been connected with the stopping of any trains, counsel for 
the defendants sought to elicit the statement that such witness 
was willing that the mail should have been moved and was ready 
to assist in the movement of the mail car. The position taken 
by Judge Morrow, with reference to this character of testimony, 
was to exclude all such self-serving statements, unless they could 
be deemed to form part of the res gesfw, and, as such, tended to 
limit, explain, or characterize the facts to which they related, 
and were necessary to their complete understanding. 

Strong efforts were made by the defense to get before the jury 
evidence which, it was claimed, would tend to show that the 
railroad company had themselves been guilty of stopping the 
United States mails and interfering with interstate commerce, 
by refusing to run their trains without Pullman cars, and in other 
ways. But this evidence was rejected, on the ground that the 
defendants, and not the railroad company, were on trial. 

The trial came to a conclusion with the charge to the 
jury. This was so out of the ordinary in many of its 
features, that an account of the trial without some brief allusion 
to it would be considered incomplete. As before stated, it was 
remarkable for its length, covering 275 typewritten pages. The 
immense volume of testimony that poured into the case for five 
months made this necessary. It was a clear, thorough, and able 
presentation to the jury of the salient facts and of the rules of 
law applicable thereto. The learned judge suggested three 
important questions to the jury for their final consideration :— 
1. Has the government proved the existence of the conspiracy 
alleged in the indictment? 2. If it did exist, were any of the 
alleged acts performed by one or more of the parties to the con- 


1 21 Howell’s State Trials, 142. 
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spiracy? 3. If such a conspiracy existed, were the defendants 
parties to it? The law expounded related to the following sub- 
jects: The charges against the defendants and the elements 
thereof ; a statement of the law of conspiracy and its ingredients; 
the principles relating to strikes; to the right of employés to 
quit work, on the one hand, and that of the employer to dis- 
charge his employés, on the other; the law of interstate com- 
merce; whether a Pullman car was an instrumentality of such; 
what constituted a mail train, and what a knowing and willful 
stopping of the mails; the right of the railroad company to 
determine when, where and how its roads should be managed, 
subject to its great public duty; the questions of intent and 
responsibility for criminal acts; credibility of witnesses, reason- 
able doubt, etc., etc. Every phase of the law applicable to the 
varied and complex nature of the facts was carefully and clearly 
considered and stated. The jury, as before stated, failed to 
agree upon the question of conspiracy, though, it is understood, 
the guilt of the defendants in disabling the engine at Palo Alto, 
which drew the mail car, was conceded by the dissenting jurors. 
It is learned from very reliable sources that the cases will not be 
prosecuted a second time, as the expense and labor is deemed 
too great to subserve any public end.? 

With the discharge of the jury in this case, the last act in the 
drama of the Pullman strike in California may be said to have 
been concluded. It is now purely a matter of history. While 
the damage to property, the injury to business and the irrepar- 
able loss of life cannot be too much deplored, still, if the expe- 
riences of the past struggle between employer and employé are 
fruitful of any lesson, it ought to teach the employé that his 
salvation lies, not in resorting to force and violence, such as the 
evidence in the railroad strikers’ case tends to show were used, 
or sought to be used, but in an appeal to the ballot-box, and to 
the courts —the only sure and safe repositories of the rights of 
any democratic people. 


B. WoopworrtH. 
San FRANCISCO. 


1 Since this sketch was written, to Northern District of California, against 
wit, on July 1, 1895, all of the cases the so-called railroad strikers, were 
pending in the District Court for the  nolle prosequied. 
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MISTAKES ON THE SUBJECT OF NOTICE TO COR- 
PORATIONS. 


I. Purroses or Tus ArTIcLe.— The object of this article is 
to point out certain errors into which lawyers and judges have 
fallen, and to draw attention to certain discrepancies in judicial 
opinions, and to certain irreconcilable conflicts in the decisions 
of the courts, upon the subject of notice to corporations. 

II. Notice, How CommunicaTeD TO CorPporaTions.— From 
their very nature, corporations aggregate can act and be acted 
upon only through the agency of natural persons or other cor- 
porations. For the purposes of this article, we will simplify the 
statement of the premises by saying that a corporation aggregate 
can receive notice of any fact affecting its rights or liabilities, 
only through the agency of natural persons. This is equally so 
whether the notice is communicated to it in the form of an 
actual communication made to its authorized agent, or in the 
form of a seizure of its property. A corporation aggregate 
being, in theory of law, an ideal, intangible body, distinct from 
its aggregate members, from its board of directors, and from 
the ministerial officers and agents through which it must act or 
be acted upon,—it follows that, in every case, the question 
whether, upon a given state of facts, a corporation is deemed to 
have had notice of a fact, is a conclusion or implication of law; 
and consequently that notice to a corporation is always construc- 
tive notice. Perhaps no better definition of what is constructive 
notice has been judicially given than that given by Lord Brough- 
am, in the last case which he considered before resigning the 
Great Seal: ‘* The doctrine of constructive notice depends upon 
two considerations: First, that certain things, existing in the 
relation or the conduct of parties, or in the case between them, 
beget a presumption so strong of actual knowledge that the law 
holds the knowledge to exist, because it is highly improbable it 
should not; and, next, that policy and the safety of the public 
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forbid a person to deny knowledge while he is so dealing as to 
keep himself ignorant, or so that he may keep himself ignor- 
ant, and yet all the while let his agent know, and himself, 
perhaps, profit by that knowledge.’?! Mr. Justice Story,? 
adopted the definition of Chief Baron Eyre: ‘ Constructive 
notice I take to be in its nature no more than evidence of notice, 
the presumptions of which are so violent that the court will not 
allow even of its being controverted.’’? From this statement of 
the doctrine of constructive notice the conclusion will follow 
(subject to exceptions) that where notice is in any case com- 
municated to the agent of a corporation, whose duty it is, as 
between himself and his principal, to communicate it to the board 
of directors, the corporation will be affected with notice, wholly 
without reference to the inquiry whether the agent did so com- 
municate the. notice to the board of directors or not. It will 
also follow that while actual notice is notice in fact, and is hence 
always a question for a jury or for the trier of the facts, where 
the evidence is conflicting ,‘— yet, as constructive notice is a con- 
clusion of law from the facts, the question whether a corpora- 
tion had notice will always be a question of law for the court, 
upon any state of facts established or admitted. But, in order 
to exclude an error into which one is liable to be misled by the 
proposition that actual notice is always to be proved as a fact, it 
should be added that the evidence to prove this fact is not dif- 
ferent from the evidence which may be adduced to prove other 
facts; it need not always be direct, but may be circumstantial.’ 


1 Kennedy v. Green, 3 Mylne & K. Conn. 880. Thus, on a question 


699, 719. 

2 Story Eq. Jur., § 399. 

3 Plumb v. Fluitt, 2 Anstr. 432, 438. 

* Muldrow v. Robinson, 58 Mo. 331, 
350; Beatie v. Butler, 21 Mo. 313, 323; 
s. c. 64 Am. Dec. 234; Vaughn v. 
Tracy, 22 Mo. 415; Eyerman v. Second 
Nat. Bank, 13 Mo. App. 289; s. c. 
affirmed, 84 Mo. 408; Hill v. Tissier, 
15 Mo. App. 299; Masterson v. West 
End Narrow Gauge R. Co., 5 Mo. App. 
64. 

* Toll-Bridge Co. v. Betsworth, 30 


whether a marine insurance company 
had notice of the situation of a vessel 
at the time of writing a policy insur- 
suring it, it has been held that proof 
of the fact that its situation was 
chronicled in the marine intelligence 
of the newspapers, would take the 
case toa jury, there being a presump- 
tion that the officers of a marine in- 
surance company will examine with 
some care the items of marine intelli- 
gence in the newspapers, especially 
with relation to vessels belonging to 
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III. Tue One Proposition Sarp to ApMIT oF No EXceEp- 
TION. — Perhaps the most comprehensive proposition with 
reference to this subject which can be stated, and one which 
has been supposed, though erroneously, to admit of no exception, 
is that notice communicated to, or knowledge acquired by, an 
officer or agent of a corporation when acting exclusively in his 
official capacity about the subject-matter of the notice or com- 
munication, the same being within the scope of his agency, is 
_ conclusively imputed to the corporation for all juridical purposes. 
With regard to this proposition, I shall show that it admits of 
two more or less qualified exceptions: 1. An exception relating 
to cases where the communication comes to the officer or agent 
under such circumstances that he cannot legally disclose it to 
the governing body of the corporation, or to the stockholders, 
or to any officer or agent. of the corporation. 2. Where his 
relation to the subject-matter of the communication is such, to 
the knowledge of the party making it, that it will be to his 
interest to conceal it from the corporation. I shall also show 
that the leading premise expressed in this proposition, that the 
agent receiving the notice must be, at the time, acting for the 
corporation, is entirely fallacious. 

IV. WHERE THE ComMUNICATION 18s SUCH THAT THE AGENT 
Cannot Lecatty Disciose Ir.—If the circumstances under 
which the agent of the corporation receives the communication 


their own port. Green v. Merchants’ 
Ins. Co., 10 Pick. (Mass.) 402. See, 
further, Bank of South Carolina v. 
Humphreys, 1 McCord (S. C.) 388; 
Martin v. Walton, 1 McCord (S. C ) 
16. On the other hand, it was a sound 
conclusion that mere evidence that a 
corporation subscribed for a news- 
paper ‘stuffed with notices,” among 


1 Fulton Bank v. New York &c., 
Canal Co., 4 Paige (N. Y.) 127, 187. 
See also New York &c., R. Co. v. 
Schuyler, 34 N. Y. 30, 84; Bridgeport 
Bank v. New York, &c., R. Co., 30 
Conn. 231, 270; Marshall v. Columbian 
Fire Ins. Co., 27 N. H. 157; Campbel, 
v. Merchants’ &c. Ins. Co., 37 N. H. 
35; 8. c. 72 Am. Dec. 324; Boggs v. 


’ which was a notice affecting the rights 
of corporations, would not take to the 
jury the question whether the corpo- 
ration had acquired the knowledge 
contained in a particular notice. 
Vernon v. Manhattan Co., 17 Wend. 
(N. Y.) 524, 528, 


Lancaster Bank, 7 Watts & S. (Pa.) 
331; Danville Bridge Co. v. Pomroy, 
15 Pa. St. 151; McEwen v. Montgom- 
ery County Mut. Ins. Co., 5 Hill (N. 
Y.) 101; Cumberland Coal Co. v. Sher- 
man, 30 Barb. (N. Y.) 553, 560; Wing 
v. Harvey, 5 De Gex. M. & G. 265; s.¢. 
27 Eng. L. & Eq. 140. 
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are such that he cannot legally communicate it to any one for 
the corporation, then, notice to him is manifestly not notice to 
the corporation. This may happen in two cases: 1. Where the 
agent receiving the communication is an attorney-at-law, and is 
employed, in his professional capacity, to examine a title, or. to 
perform some other service for the corporation. Here, a notice 
affecting the subject-matter of his agency which comes to him 
in the form of a confidential communication from some other 
client, cannot be legally disclosed by him to the corporation, 
because it cannot be legally disclosed even in a court of justice. 
2. Where the person receiving the communication is a director 
or other officer in two corporations, which have dealings with 
each other. Here, his knowledge of the affairs of one corpora- 
tion is not imputable to the other,' for the reason that it will not 
be his duty to disclose to the board of directors of one corpora- 
tion the affairs of the other, but the contrary.? Moreover, if 
one agent is acting for both parties to the transaction, and, while 
so acting, commits a fraud on one of the parties, a knowledge 
of this fraud will not be imputed to the defrauded party; since 
it would be contrary to all experience to presume that the 
defrauding agent would communicate the facts to his defrauded 
principal.* 


1 Re Marseilles R. Co.,L. R.7Ch. 699. Thus, persons who were bankers 
161. Compare Fulton Bank v. New _ both for the drawers and the acceptors 
York &c. Canal Co., 4 Paige (N. Y.), of a bill, and who had received it 
127. from the drawers and given credit for 


23 Thomp. Corp., § 4079, et seq. 
Thus, two companies had in common 
two directors and a solicitor. One 
company, in order to buy up its own 
shares, borrowed money from the 
other through the agency of one of 
these directors and the solicitor, but 
the company lending the money was 
nevertheless held to be unaffected with 
notice of the unlawful use to which 
the loan was to be applied. Ex parte 
Credit Foncier, L. R.7 Ch. 161. 
See also Ebbw Vale Co., L. R. 8 Eq. 
14. 

3 Kennedy v. Green, 3 Mylne & K. 


it in an account before it became due, 
received directions from the acceptors 
to stop the payment of it at the place 
of payment, and did so accordingly. 
It was held that they were not bound 
to give notice of this circumstance to 
the drawers, but that, upon non-pay- 
ment of the bill, they might rightfully 
look to the drawers, notwithstanding 
they had not given such notice. The 
reason was that they acted confidenti- 
ally, and were not at liberty to com- 
municate the orders of the acceptors 
without betraying their trust. Crosse 
v. Smith, 1 Maule & S. 545. 
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V. Were THE OFFICER OR AGENT OF THE CORPORATION 
RECEIVING THE INFORMATION IS INTERESTED IN CONCEALING IT.— 
Another leading exception to the general rule already stated 
arises where the officer or agent of the corporation sustains such 
a relation to the information communicated to him that he is 
interested in concealing it from the corporation, or has a right 
so to conceal it. This happens where the officer or agent is 
acting for himself in the transaction in connection with which 
the information is communicated ;' and especially where he is 
acting adversely to the corporation. Where a corporate officer 
or agent acts avowedly for himself in respect of a given trans- 
action, he is regarded as a stranger to the corporation, dealing 
with it as if he had no official relations with it. Any knowledge 
acquired by him while so acting is not imputed to the corpora- 
tion, in the absence of proof that it was actually communicated 
by him to some one entitled to receive it for the corporation.‘ 

What I wish to show next is that this exception to the general 
rule is itself subject to important exceptions,— or rather that 


1 Johnston v. Shortridge, 93 Mo. 
227,232; State Savings Asso. v. Nixon- 
Jones Printing Co., 25 Mo. App. 643; 
Imerarity v. Merchants’ Nat. Bank, 
139 Mass. 332; s. c. 52 Am. Rep. 710; 
Fairfield Savings Bank v. Chase, 72 
Me. 226; s. c. 39 Am. Rep. 319; 
Wickersham v. Chicago Zinc Co., 18 
Kan. 481; s. c. 26 Am. Rep. 784; 
Mathis v. Pridham (Tex. App.) 20S. 
W. Rep. 1015; Manhattan Brass Co. 
v. Webster &c. Co., 37 Mo. App. 145. 
A good illustration of the doctrine will 
be found in Platt v. Birmingham Axle 
Co., 41 Conn. 255. 

? Frenkel v. Hudson, 82 Ala. 158, 
162; s.c. 60 Am. Rep. 736. See also 
Terrell ». Branch Bank, 12 Ala. 502; 
Lucas v. Bank of Darien, 2 Stew. 
(Ala.) 821; Wickersham v. Chicago 
Zinc Co., 18 Kan. 481; s. c. 26 Am. 
Rep. 784; Winchester v. Railroad Co., 
4 Md. 231; Fulton Bank v. New York 
&c. R. Co., 4 Paige (N. Y.), 127; Story 


on Agency, § 140; Ang. & Ames Corp. 
§§ 308, 309. 

3 Central R. Co. v. Claghorn, 1 
Speers’ Eq. (s. c.) 545; Gordon v. 
Preston, 1 Watts (Pa.), 385; s. c. 26 
Am. Dec. 75; Rogers v. Danby Uni- 
versalist Society, 19 Vt. 187; Hayward 
v. Pilgrim Society, 21 Pick. (Mass.) 
270; Merrick v. Peru Coal Co., 61 Ill. 
472; Ward v. Salem Street R. Co., 108 
Mass. 332; Stratton v. Allen, 16 N. J. 
Eq. 229; Twin-Lick Oil Co. v. Mar- 
bury, 91 U. S. 587; Gallery v. National 
Exchange Bank, 41 Mich. 169; s. c. 82 
Am. Rep. 149; Rhodes v. Webb, 24 
Minn. 292; s. c. 16 Alb. L. J. 437. 

4 First Nat. Bank v. Christopher, 
40 N. J. L. 435; s. c. 29 Am. Rep. 262; 
Barnes v. Trenton Gaslight Co., 27 N. 
J. Eq. 33; Wickersham v. Chicago 
Zinc Co., 18 Kan. 481; s. c. 26 Am. 
Rep. 784; Winchester v. Baltimore &c. 
R. Co., 4 Md. 231; La Farge Fire Ins. 
Co. v. Bell, 22 Barb. (N. Y.) 54. 
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there are many cases in which the general rule obtains, 
although the officer or agent receiving the communication 
is interested in concealing it from the corporation. It is 
obvious that this supposed exception to the foregoing rule 
can only be admitted in cases where the interest of the agent, 
in concealing the information from the managing body of the 
corporation, is so well known and so obvious to the party making 
the communication, as to make it tantamount to a fraud on 
his part to endeavor to charge the corporation with notice by 
attempting to communicate it through sucha channel. Clearly it 
cannot be affirmed, as a general rule or as a general exception to 
a rule, that the mere fact that the agent of a corporation is known 
to have an interest in concealing a piece of information from the 
governing body of the corporation, will prevent a notice com- 
municated to such agent from being in law a notice to the cor- 
poration, There may be no other agent of the company through 
whom the notice can be given, or through whom it can be given 
in time to accomplish the desired result. Take, for illustration, 
a case which is constantly recurring, that of a person desiring to 
send a telegram conveying information of such importance that 
the failure of the telegraph company to transmit and deliver it 
promptly and correctly will result in loss, either to the sender or 
to the addressee, in consequence of special circumstances which 
may or may not be known to the telegraph company. Here the 
well known rule of law is that no damages can be recovered 
except such as may be reasonably supposed to have been in the 
contemplation of the parties at the time of making the contract 
for the transmission of the message;! and consequently that 
any special circumstances tending to enhance the damages must 
be communicated to the telegraph company through its agent, 
either by the language of the message itself or by a communica- 
tion made to the receiving agent outside the language of the 
message.? But here, as some of the cases have disclosed, the 
agent may be known by the sender of the message to be inter- 
ested not only in concealing the information from his principal, 
but even in not sending the message, as where it directs an 


1 Thomp. Elect., § 311. 2 Ibid., § 313. 
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attachment of the funds of a bank in which the agent himself is 
a depositor.!| Nevertheless the sender of the message must act 
promptly. There is no time to communicate the special circum- 
stances to any other agent of the company before closing the 
contract and sending the message. Under such circumstances 
no court of justice will say that the company is not affected with 
the notice which has been communicated to its agent. 

The supposed exception to the rule above stated is qualified by 
another suggestion. The general rule of law is that the body of 
stockholders in a joint-stock company cannot act for the company 
except in matters involving fundamental or constituent changes, 
such as alterations of its articles of association, increasing or 
diminishing its capital stock, and the like.? All acts touching 
the business of the corporation must be done by or under the 
authority of the board of directors, unless the charter or scheme 
of incorporation otherwise provides. The board of directors are 
therefore the highest body or constituency to which notice can 
be communicated for the purpose of affecting the corpora- 
tion; though it is conceded that where the body of stock- 
holders have knowledge of a given act of the directors and 
for a considerable time take no steps to undo it, they will be 
estopped, and the corporation will be estopped through them, . 
from afterwards maintaining judicial proceedings to undo it,’ 
and the body of the stockholders, and consequently the corpo- 
ration itself, will be deemed to have ratified it. But suppose, 
in such a case, the party desiring to communicate the notice to 
the corporation, knows that the directors are acting, in respect 
of the matter to which the notice relates, in fraud of the stock- 
holders, and in breach of their trust. Is there any rule or principle 
of law that will require him at his peril, to endeavor to communi- 
cate notice of the fact to the aggregate body of the stockholders, 
abody which may be very numerous, unknownto him, and scattered 
over the whole world? It is believed that no case can be found 
advancing such a proposition. An examination of the cases will 


1 Such was a recent case, a refer- 3 4 Thomp. Corp., § 5249; Zabriskie 
ence to which the writer has lost. v. Cleveland &c. R. Co., 23 How. (U. 
* 2 Thomp. Corp., § 2076; 3 Thomp. _8.), 381, 400. 
Corp., §$ 3975, 3976, 3977, 3980, 3981. 4 4 Thomp. Corp., § 5314. 
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disclose the fact to be that, in nearly every case where it was 
held that notice communicated to an officer or agent of a corpo- 
ration was not notice to the corporation because the officer or 
agent was interested in concealing the information from the 
governing body, the information was either communicated to the 
agent while not acting exclusively for the corporation, but while 
acting partly for himself or for someone else, or else the circum- 
stances were such that the person giving the information might 
have communicated it to some other agent having no such 
interest. Take for illustration a case where A. shipped a cargo 
to B., who was a director in a bank, with authority to B. to sell 
the cargo for A. The shipment was made upon an absolute bill 
of lading in the name of B.  B. indorsed the bill of lading and 
pledged the cargo to the bank, of which he was a director, asa 
security for a loan to him, the loan being approved at a meeting 
of the board of directors at which B. was present. It was held 
that B.’s knowledge was not imputable to the bank, and thatthe 
bank was not liable to A. for a conversion of the cargo.’ But 
here the person through whom it is sought to charge the corpo- 
ration with notice is but a single director. The transaction is 
one where he is acting for himself, and where it is to his interest 
to conceal from the corporation the fact communicated. It is 
also entirely practicable to communicate the notice to an officer 
or agent of the corporation who has no interest in concealing it 
from the governing body. In such a case, for the party not so 
to communicate the notice operates as a fraud upon the cor- 
poration, 

VI. Tuar Notice to a Director is Norice To THE 
Corroration.—The proposition, frequently advanced, that notice 
to a single director when not sitting with the board, or other- 
wise engaged in his official duties, is notice to the corporation, is 
entirely fallacious. It is a misapplication of the proposition 
that notice to an agent whose duty it is to communicate the 
information to his principal, is notice to the principal. In the 
first place a single director is not an agent of the corporation at 
all. The power of the directors of a corporation is a joint or 


1 Innerarity v. Merchants’ Nat. Bank, 139 Mass. 332; s. c. 52 Am. Rep. 710. 
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collective power. It can only be exercised when sitting together 
as a board; ! though the whole board may delegate certain min- 
isterial duties to an executive committee composed of a minority 
of their members.? Outside of this exception, and others 
founded upon special customs, the rule is that the agency of the 
directors for the corporation is reposed in a majority of the 
whole board, called a quorum, and can only be exercised by them 
while sitting and consulting together as a board.* A single 
director is therefore not an agent of the corporation at all, or 
for any purpose, unless he has been made so outside of his office 
and authority as director, and then he acts in virtue of his spe- 
cial appointment, and not in virtue of any powers existing in 
him as a director. It is true that he is sometimes said to be a 
trustee of the corporation, but this is not strictly true of a 
single director. The true conception is that the board of direct- 
ors, or a majority of them duly assembled, are mandataries 
wielding the power of the corporation with respect to its general 
business transactions, and that a single director is a trustee of 
the corporation or the stockholders only in the sense that he 
sustains a fiduciary relation to it and to them, which prohibits 
him from speculating out of his office, and prevents him from 
dealing with it and with them at arm’s-length, as though they 
were strangers to each other. If, therefore, notice is commun- 
icated to him when not sitting as a board, or otherwise acting 
for the corporation under a special appointment, it will not be 
notice to the corporation, because he is under no legal duty of 
communicating it to the corporation; and if he were under 
a moral duty, that would not support the imputation of con- 
structive notice to the corporation. But, in many cases, 
he may not even be under a moral duty to take the pains to 
communicate such information to the corporation. He may 
regard himself as discharging his duty to the stockholders who 
have elected him as a director, by giving up a sufficient portion 
of his time to attend the regular and special meetings of the 
board of directors,— especially in view of the fact that his ser- 
Vices as a director are rendered without compensation. A strictly 


13 Thomp. Corp., § 3905, et seq. 3 Ibid., §§ 3905, 3906. 
Ibid., § 8952. 
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logical deduction from these premises would result in the con- 
clusion that, where the subject of the notice is of such a charae- 
ter that, in order to charge the corporation, it is necessary to 
communicate it (o the directors, a communication to a single 
director, although made at the office of the corporation, will not 
be sufficient. But, on the other hand, it must be conceded that 
such a rule of law would be so plainly contrary to the ordinary 
conceptions upon which men act in the conduct of business, that 
it would be a highly impolitic and dangerous rule. The con- 
trary is believed to be the law. It is believed that the rule is 
that a notice communicated to a single director, at the place of 
business of the corporation, and where he is not acting for him- 
self or adversely to the corporation in the particular transaction, 
will be imputed to to the corporation.'! It follows that where 
it is sought to charge a corporation with notice communicated 
to or knowledge acquired by a single director, when not 
officially engaged for the corporation, it must be proved asa 
Jact that he has communicated the notice to the board, or to 
some officer or agent of the corporation entitled to receive it, 
and whose knowledge of the fact would affect the corporation 
with constructive notice of it.? 


1 Bank of United States v. Davis, 2 
Hill (N. Y.) 451. See also Boyd v. 
Chesapeake &c. Canal Co., 17 M. D. 
195; s.c.79 Am. Dec. 646. Compare 
the opposing observations of Mr. Jus- 
tice Story (Story on Agency, §§ 140, 
140d), and of Mr. Chancellor John- 
son, in United States Ins. Co. ». 
Shriver, 3 Md. Ch. 381, 389; 8. ¢. 
affirmed, sub nom. General Ins. Co. 
v. United States Ins. Co., 10 Md. 517; 
69 Am. Dec. 174. That the knowledge 
of two directors not communicated to 
the board, will not affect the corpo- 
ration, see Mercier v. Canonge, 8 La. 
An. 87; and see Union Bank »v. Camp- 
bell, 4 Humph. (Tenn.) 394; Porter v. 
Rutland Bank, 19 Vt. 410; National 
Bank v. Norton, 1 Hill (N. Y.), 572; 
Morse on Banks and Banking (2d ed.), 
131. 


2 National Bank v. Norton, 1 Hill (N. 
Y.), 572; Bank of United States ». 
Davis, 2 Hill (N. Y.), 451; Custer ¢. 
Tompkins Co. Bank, 9 Pa. St. 27; 
Bank of Pittsburgh v. Whitehead, 10 
Watts (Pa.), 397; s. c. 36 Am. Dec. 
186; Hyde v. Larkin, 35 Mo. App. 363; 
Mercier v. Canonge, 8 La. An. 37; 
United States Ins. Co. v. Shriver, 3 
Md. Ch. 381; Farrell Foundry v. Dart, 
26 Conn. 376. Compare International 
Wrecking, &c., Co. v. McMorran, 73 
Mich. 467; s. c. 41 N. W. Rep. 510; 
Lawrence v. Holmes, 45 Fed. Rep. 357. 
For illustrations of this principle, see 
4 Thomp. Corp., § 5221. Asto whens 
single director is deemed to be “et 
gaged in business’’ for the corpora 
tion, for the purpose of receiving 
notice which will affect it, see Id, 
5222. 
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VII. Tuat tHE ExisteNcE or KNowLepGEe IN A SINGLE 
DIRECTOR WHILE SITTING IN THE Boarp Arrects THE CORPORA- 
TIon. — One court has gone so far as to lay down and apply the 
proposition that the existence, in the breast of a single director 
while sitting in the board, of a matter of knowledge which he 
ought to communicate to the board, is notice to the corporation, 
asamatter of law.’ But if this can be conceded as a sound 
principle, it must undoubtedly be limited to a case where the 
knowledge is such that he can properly communicate it to his co- 
directors. If it is knowledge acquired by him as a director in 
another corporation,? or if it is otherwise in the nature of a 
confidential communication,®? — then he cannot properly com- 
municate it, and it ought not to be imputed to the corporation.‘ 

VII. Notice must Be CoMMUNICATED TO THE AGENT 
WHILE ACTING FOR THE CORPORATION WITH REFERENCE TO THE 
ParTICULAR TRANSACTION.— This is a total fallacy when applied 
to the subject of the mode of giving notice to a corporation. 
If it were true, notice could never be communicated to a corpora- 
tion with reference to a particular transaction, until the person 


1 Union Bank v. Campbell, 4 Humph, 
(Tenn.) 394. See also Clerks’ Savings 
Bank v. Thomas, 2 Mo. App. 367. 
Compare Jones v. Planters’ Bank, 9 
Heisk. (Tenn.) 455. 

2 Compare 3 Thomp. Corp., § 4079, 
et seq.; ante, IV. 

8 4 Thomp. Corp., § 5213; ante, IV. 

‘ In the case in which this proposi- 
tion was laid down and applied, two 
directors of a bank were aware of the 
fact of the dissolution of a certain 
partnership ata particular time. Sub- 
sequent to the dissolution, one of the 
late partners used the former firm 
name in indorsing a note to one of the 
directors before mentioned. This di- 
rector in turn indorsed the note and 
presented it to the board, of which he 
was a member, for discount. Both 
directors in question were present at 
the meeting of the board on the day 
the note was discounted. The di- 
rector for whose benefit the note was 


discounted, retired to an adjoining 
room when the note was offered to the 
board, but the other director re- 
mained, and acted with the board in 
the discount of the note. Under these 
circumstances the bank was held to 
be chargeable with knowledge of the 
unauthorized use of the firm name in 
the indorsement by the late partner, 
so as to exonerate the innocent partner. 
It is thus seen that the real question 
was whether an innocent third person 
should answer to a bank for a fraud 
perpetrated upon it by two of its own 
directors; and the language of the 
court, that, “‘ the existence of knowl- 
edge in the agent, when acting for his 
principal, is notice to his principal, 
however that knowledge may have 
been acquired,’? — ought to be read 
with reference to those facts. Union 
Bank v. Campbell, 4 Humph. (Tenn.) 
394, 
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seeking to give the notice could, by some device, catch some 
agent of the corporation acting with reference to the subject- 
matter of the notice. This absurd proposition has grown out 
of the attempts to apply the analogies of the case of notice to 
natural persons, to corporations, which, from their very nature, 
can act and receive notice only through the agency of natural 
persons. It is a misapplication of a principle which was origi- 
nally applied in respect of special agents, like an attorney at law, 
employed to examine a particular title, or other special agents 
whose authority was limited in regard to the subject-matter of 
their actions, and in regard to the duration of their agency. In 
the case of such an agent, especially if he is a general under- 
taker for the public of a particular kind of business, like an 
attorney at law, it is obviously a sensible rule which refuses to 
impute notice to his principal of a fact which is not communi- 
‘ated to him at the time when he is acting with reference to the 
subject-matter which his principal has placed in his hands; since 
at no other time can he be regarded as the agent of the princi- 
pal, and at any other time he would be liable to forget and fail 
to communicate the subject-matter of the notice, and, in fact, 
would be under no duty of communicating it. The true rule 
under this head is believed to be that notice will not be imputed 
to a corporation or to a natural person unless the knowledge of 
the fact reaches the agent while acting for the principal, either 
generally or with reference to the particular transaction to which 
the notice relates.! 

IX. Tuat Notice CommunicaTep To aN AGENT Berore His 
Acency HAS BeGun oR AFTER IT HAS TERMINATED WILL NOT 
AFFECT THE Corporation. —It is said by Mr. Justice Story, 


1 Hood v. Fahnestock, 8 Watts Barb. (N. Y.) 54; General Ins. Co.» 


(Pa.), 489; s. c. 34 Am. Dec. 489; 
Houseman v. Girard Mutual &c. Asso., 
81 Pa. St. 256; Willis v. Valette, 4 
Met. (Ky.) 186; Howard Ins. Co. v. 
Halsey, 8 N. Y. 271; s.c. 59 Am. Dec. 
478; McCormick v. Wheeler, 36 II. 
114; s. c. 85 Am. Dec. 388; Ford v. 
French, 72 Mo. 250; Fulton Bank v. 
New York &c. Canal Co., 4 Paige (N. 
Y.), 127; LaFarge Ins. Co. v. Beil, 22 


United States Ins. Co., 10 Md. 517; 
s. c. 69 Am. Dec. 174; Farmers’ &e. 
Bank v. Payne, 25 Conn, 444; s.c. 68 
Am. Dec, 362; Farrell Foundry °. 
Dart, 26 Conn. 376; Louisiana State 
Bank v. Senecal, 13 La, 525; Armstrong 
v. Abbott, 11 Colo. 220; s.c. 17 Pac. 
Rep. 517. For illustrations of ‘this 
principle, see 4 Thomp. Corp., § 5198. 
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after setting forth the reasons on which he rests his conclusion, 
that ‘notice therefore, to the agent, before the agency is 
begun, or after it has terminated, will not ordinarily affect the 
principal.”” This language, although it bas met with judicial 
approval,! illustrates the mental peculiarities of a judge and law- 
writer whose learning was diffuse, but whose habits of thought 
were often loose and inaccurate. The cases of knowledge 
acquired by an agent Jefore the commencement of his agency, 
and of knowledge acquired by him after his agency has ter- 
minated, are totally different. In the former case, upon being 
appointed agent, he acquires an interest and duty in communi- 
eating to his principal any previously acquired knowledge affect- 
ing the subject of his agency; so that there is at least room for 
the presumption, under particular circumstances, that he has 
made the communication, or, at least, room, under particular 
states of fact, for submitting the question to a jury.? But, after 
the agent has been dismissed from his agency, there is no room 
to indulge the presumption that he has communicated to his 
former principala fact, which has, subsequently to his dismissal, 


come to his knowledge, affecting his former agency. On the 
other hand, if the law could indulge in any presumption on the 
subject, there would in many cases be room for the contrary 
presumption, — especially in cases where the dismissal has taken 


place under unfriendly circumstances. It is submitted that, to 
the principle that a notice communicated to a person afler his 
agency has terminated will not be imputable to his former prin- 
cipal, in the absence of express proof that he communicated 
the information to such former principal, —there can be no 
exception. 

X. How as to Notice CommunicaTep To AGENT BEFORE 
AGency Has CommMENcED.— In respect of a notice communicated 
to an agent before his agency has commenced, the rule is entirely 


1It was quoted with approval in 


must be so near before it that the agent 
Hayward v. National Ind. Co., 52 Mo. 


must be presumed to recollect it.” 


181; s. c.14 Am. Rep. 400, 410. But 
the court emphasized this statement: 
“If notice is given before the agency 
has begun, to affect the principal, it 


Hayward v. National Ins. Co., supra; 
re-aflirmed in Chouteau v. Allen, 70 
Mo. 290, 341. 

2 4 Thomp. Corp., § 5238. 
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different. The true rule in such a case is that if the notice was 
communicated to him so near the commencement of his agency 
that he cannot be supposed to have forgotten it, and that if the 
nature of his agency and the duties which he assumes by accept- 
ing the appointment of agent are such as to require him either 
to communicate the notice to the governing body or to some other 
proper agent of the corporation, or to act upon it himself, then 
the law will impute the notice to the corporation. Thus, where 
a director of a bank, — who, as already seen,’ is not the agent 
of the bank when acting alone and without special appoint- 
ment, acquired knowledge of the dissolution of a partnership, 
from having seen a notice of the dissolution in a newspaper, 
but afterwards, when a note of the partnership was dis- 
counted, failed to communicate his knowledge of the fact to 
other directors, and they discounted the note in ignorance of the 
fact, it was held that the bank was affected with the knowledge 
of the director,— Mr. Justice Green saying: ‘* All that is neces- 
sary is that the director, acting in the board when the note is 
offered for discount, should have knowledge of the dissolution. 
If he had such knowledge, he is bound to communicate it to the 
board.’’* In a later case it was said, quoting the above lan- 
guage: ‘* We do not intend to controvert the general doctrine 
that * notice must come to an agent while he is concerned for the 
principal, and in the course of the same transaction; ’ for notice 
to a party while he is not acting as agent is certainly no notice 
to a principal for whom he may afterward act. But the ezist- 
ence of knowledge in an agent, when acting for his principal, is 
notice to the principal, however that knowledge may have been 
acquired. The material fact, therefore, which binds the principal 
is the knowledge which the agent possesses when he comes to act, 


1 See, for instance, Tagg v. Ten- 4 Tagg v. Tennessee Nat. Bank, 9 

nessee Nat. Bank, 9 Heisk. (Tenn.) Heisk. (Tenn.) 479. See also Bank of 

479; Union Bank v. Campbell, 4 United States v. Davis, 2 Hill (N. Y-), 

Humph. (Tenn.) 394, 396. 451, 461; Fulton Bank v. New York 
2 Ante, VI. &c. Canal Co., 4 Paige (N. Y.), 127, 
8 Union Bank v. Campbell, supra. 137. 

Contra, National Bank v. Norton, 1 

Hill (N. Y.), 572. 
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and the principal is bound in such case, whether the knowledge 
is communicated or not, and without regard to the manner in 
which the agent acquires his knowledge.’’ 

XI. KNowLEDGE PRESENT IN THE MIND OF THE AGENT AT 
THE TIME OF THE PaRTICULAR TRANSACTION.— A wider principle 
is that knowledge of the agent, however acquired,—whether prior 
to the commencement of his agency, or while acting in another 
transaction for his principal,— will be imputed to the principal, 
where it is made to appear that it was present in his mind at the 
time when he was acting as agent for the principal; provided, 
of course, the information be of such a character that he might 
communicate it to his principal without a breach of professional 
confidence or a violation of his duty to others.!_ This seems to 
have been the rule finally established in England in a case in the 
Court of Exchequer Chamber, where it was briefly held that, 
‘‘in a commercial transaction of this description, where the 
agent of the buyer purchases, on behalf of his principal, goods 
from the factor of the seller, the agent having present to his 
mind, at the time of the purchase, a knowledge that the goods 
he is buying are not the goods of the factor, though sold in the 
factor’s name, the knowledge of the agent, however acquired, is 
the knowledge of the principal.’’? The rule, as stated by the 
Supreme Court of Missouri, is that, where the fact of the 
agency is established, knowledge acquired by the agent, not only 
during the continuance of his agency, but also that possessed by 


1 The Distilled Spirits, 11 Wall. agent could not be presumed to have 
(U. S.) 356. In his opinion, Mr. forgotten it. He also regarded the 
Justice Bradley criticises the view of case of Dresser v. Norwood, 17 C. B. 
Lord Hardwicke in Warrick v. War- (N. 8.) 466, as settling the rule in 
Tick, 3 Atk. 291, that the rule does not England in accordance with his view. 
extend so far as to affect theprincipal 2 Dresser v. Norwood, 17 C. B. (N. 
with knowledge of the agent acquired 8s.) 466. This rule was adopted in 
previously in a different transaction. Hart v. Farmers’ &c. Bank, 33 Vt. 
He also approves the view of Lord 252. See also Hovey v. Blanchard, 13 
Eldon in Mountford v. Scott,1 Turn. N. H. 145; Patten v. Merchants’ &c. 
& R. 274; s. c. 3 Madd. 26,— that the Ins. Co., 40 N. H. 375; Smith v. South 
Tule does not apply where the knowl- Royalton Bank, 32 Vt. 341; s. c. 76 
edge came to the agent ina previous Am. Dec. 179; Ingalls v. Morgan, 10 
transaction, which so closely preceded N. Y. 178. 

the transaction in question that the 
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him so shortly prior to his appointment as necessarily to give 
rise to the inference that it remained fixed in his memory when 
the employment began, must be deemed the knowledge of his 
principal.! 


Seymour D. Tuompson, 


1 Chouteau v. Allen, 70 Mo. 290, ing Wade on Notice, 687, as laying 
341; citing Hayward v. National Ins. downa much broader doctrine in re- 
Co., 52 Mo. 181; s.c. 14Am. Rep. 400, spect of the effect of knowledge pre- 
as recognizing the principle; and cit- viously acquired by an agent. 
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NEUTRALS AND THE MADAGASCAR EXPEDITION.! 


The fact that a British firm of ship-owners has entered into a 
contract with the French government to transport, for the use of 
the French expedition against the Hovas, certain river gunboats 
and other material of war, has given occasion for the exposition 
of three different theories bearing on the action of the British 
government in abstaining from interference, and on the rules of 
international law as to the duties of neutrals. The first theory 
is to be found in the reply of the Under Secretary of State for 
Foreign Affairs to questions asked in the House of Commons on 
the 18th February ; the second, in the French official note pub- 
lished in Paris on the 16th; and the third in a presumably semi- 
official explanation of the action of the government which 
appeared in the Daily News of the 18th. 

The view of the government, as expounded in the House of 
Commons, was substantially as follows: ‘‘ As far as we are aware 
of the facts, there has not been, as we are at present advised, any 
breach of international law which calls for our intervention. Her 
Majesty’s government have decided that, as it does not appear that 
there is any intention of claiming belligerent rights against neu- 
trals on the high seas, it is not necessary to issue a proclamation 
of neutrality. The legitimate interests of British commerce 
afford the test by which the propriety of a proclamation of neu- 
trality should in law be judged, and there are accordingly several 
occasions on which none has been issued. A neutral government 
isnot bound by the rules of international law to prevent neutral 
ships from conveying materials for a belligerent, and it would be 
an extension of the duties of a neutral government if such obliga- 


1 The reader should bear in mind keep this in the mind of the reader, 
that this article was written before the editors have taken the liberty of 
the change in government which re- inserting the word “‘ late” in several 
cently took place through the resigna- places in the text. — Eps. AM. Law 
tion of Lord Rosebery’s ministry. To Rev. 
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tion were admitted. There can be no question of such direct 
permission as the honorable member seems to contemplate being 
given. Her Majesty’s government intend to remain neutral, and 
will, therefore, observe the obligations of neutrality.”’ 

The French official theory is to be gathered from the following 
statement in the Times: ‘* An official note published in Paris on 
Saturday states that the British government, after consulting its 
law officers, has decided not to issue a declaration of neutrality 
with reference to the conflict between France and the Malagasy 
government, and has, therefore, resolved not to interfere with 
the contracts concluded by certain English firms for the trans- 
port of material for the French troops. This announcement has 
been received with much satisfaction in Paris.’’ It is clear, 
therefore, that the French foreign office regards the non-inter- 
ference with the British ship-owners as dependent on the refrain- 
ing from issuing a declaration of neutrality, on the advice of the 
law officers of the British government. 

The theory of the organ of the late government, it will be 
seen, approximates much more closely to the French official ver- 
sion than to that announced in the House of Commons. The 
Daily News of the 18th February states as follows: ‘It is 
announced from Paris, we have no doubt with truth, that Her 
Majesty’s government will not issue a proclamation of neutrality 
between France and Madagascar. British ships will, therefore, 
be able, without breaking the law, to convey stores for the French 
troops in the island, and British firms may supply the French 
government if the French government choose to employ them. 
The point of international jurisprudence involved is rather a diffi- 
cult one. By international law a neutral power may not give any 
assistance on either side of a war between two other States. The 
relative strength and dignity of the belligerents have of course 
nothing to do with the matter. If Madagascar were an inde- 
pendent monarchy, Madagascar would be entitled to the same 
privileges, and to the same protection as the German or Russian 
Empire. Nor could the mere claim of a protectorate by the 
French Republic avail to withdraw from the Queen of Madagas- 
car the rights of a belligerent. But five years ago the adminis- 
tration of Lord Salisbury recognized the French protectorate 
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over Madagascar, and agreed that diplomatic communications with 
the Malagasy executive should be conducted through the French 
resident. After that it was impossible for Lord Kimberley to 
argue that hostilities between France and Madagascar were a war 
between independent States. The position is no doubt anoma- 
lous. The Hovas are not French citizens, and therefore not 
rebels.’? This interpretation of the law and facts of the situa- 
tion appears to be that we are bound by treaty to recognize the 
French protectorate, and therefore cannot recognize the Hovas as 
independent or as a belligerent power. 

The present custom of European nations — which constitutes 
international law—is to be ascertained chiefly from two 
sources — one being the writings of accepted authorities (par- 
ticularly modern authorities if the custom has changed); and 
national statutes and legal decisions. Fortunately, the duties of 
neutrality are more carefully defined than any other department 
of the law of nations. The chief fact to bear in mind is that in 
nothing so much as in respect to the duties of neutrality have 
the beliefs and customs of Europe been so profoundly modified. 
When the peace of Westphalia in 1648 established the modern 
Concert of Europe, of States de jure as well as de facto independ- 
ent, many things were permissible to neutrals which are now alto-_ 
gether illegal. A neutral might, and frequently did, allow recruit- 
ing of troops for one or other belligerent (sometimes for both) 
to take place on neutral territory. Even the neutral State might 
directly furnish troops to a belligerent, if under treaty obligation 
to do so, without being considered to violate the laws of neutral- 
ity. Neutral subjects might fit out in neutral territory ships to 
take part in wars between friendly powers; and might sell those 
ships to the belligerent, or might take service with the ships as 
privateers. The only restriction on this latter privilege was one 
which still survives in the text-books, as a subsidiary case of 
piracy. A neutral subject must not accept letters of marque 
from both belligerents at once. 

But the duties of the neutral government have gone on in- 
creasing with every century. At first, the neutral government 
was not at all compromised by the acts of its subjects, and was 
not bound to enforce on them the duties of neutrality. That 
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duty or right was supposed to appertain to the belligerent, who 
had at his disposal for the purpose his ‘ships of war and his 
courts of prize. At the present day the neutral government is 
bound to enforce on its subjects most of the duties of neutrality, 
Practically, the only duties which are not so enforceable are 
those relating to the carriage on the high seas of contraband of 
war, and to breach of blockade. There is an unmistakable tend- 
ency in opinion — evidenced by the writings of jurists and by 
national legislation — to still further extend the duties in this 
respect of neutral governments. It will, however, be sufficient 
for present purposes to confine our attention to the admitted 
duties of a neutral government in respect to enforcing on its 
subjects the duties of neutrality. 

I. A neutral government is bound, under the present law of 
nations: 

1. To prevent its subjects from engaging in the enlistment of 
troops on its territory for either belligerent. 

2. To prevent its subjects from supplying ships to either bellig- 
erent to be used for hostile purposes. 

3. To prevent its subjects from supplying contraband of war 
to ships of war of either belligerent, if such ships should be in 
neutral territorial waters. 

II. A neutral government is not bound: — 

1. To prevent its subjects from attempting to commit breach 
of blockade. 

2. To prevent its subjects from supplying contraband of war 
to a belligerent on the high seas, or in neutral territory (unless 
to a belligerent ship of war in neutral territorial waters ). 

The British Foreign Enlistment Act, 1870, recognizes and 
provides for the enforcement on British subjects of these duties 
of neutrality. The sections under the heading ‘ Illegal Enlist- 
ment ’’ prohibit any British subject from accepting, without Her 
Majesty’s license, any engagement in the military or naval service 
of any foreign State at war with any foreign State at peace with 
Her Majesty, or from going on board a ship with such intent. 
Anyone, whether a British subject or not, who induces anyone 
to accept an engagement of the kind, or even to embark under 
false representations of the nature of the service, and any ship- 
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master or ship-owner who knowingly assists, are alike guilty of 
offenses punishable by fine and imprisonment. Anyone con- 
cerned in augmenting the warlike force of any ship which, at the 
time of her being within the dominions of Her Majesty, was a 
ship in the military or naval service of any foreign State, is 
likewise guilty. 

The provisions of the Foreign Enlistment Act specially ap- 
plicable to the present case of the British ship-owners who have 
contracted with the French government are the following :— 

‘Illegal Shipbuilding and Illegal Expeditions.—If any per- 
son within Her Majesty’s dominions, without the license of Her 
Majesty, does any of the following acts, that is to say :— 

(1) * * 

‘*¢ (2) Issues or delivers any commission for any ship with in- 
tent or knowledge, or having reasonable cause to believe that 
the same shall or will be employed in the military or naval serv- 
ice of any foreign State at war with any friendly State; or 

‘*(3) Equips any ship with intent or knowledge, or having 
reasonable cause to believe that the same shall or will be em- 
ployed in the military or naval service of any foreign State at 
war with any friendly State; or 

**(4) Dispatches, or causes or allows to be dispatched any ship, 
with intent or knowledge, or having reasonable cause to believe 
that the same shall or will be employed in the military or naval 
service of any foreign State at war with any friendly State: 

‘* Such person shall be deemed to have committed an offense 
against this act, and the following consequences shall ensue :-— 

**(1) The offender shall be punishable by fine and imprison- 
ment, or either of such punishments, at the discretion of the 
court before which the offender is convicted: and imprison- 
ment, if awarded, may be either with or without hard labor. 

**(2) The ship in respect of which any such offense is 
committed, and her equipment, shall be forfeited to Her 
Majesty. * * * 

** Any person who aids, abets, counsels, or procures the com- 
mission of any offense against this Act shall be liable to be tried 
and punished as a principal offender.”’ 

It is clear, therefore, that if the Hova rulers of Madagascar 
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are to be considered a friendly foreign power, and that the 
British government is merely neutral in the present controversy 
with France, there has been a breach of international law, and 
of the Foreign Enlistment Act. 

The briefest consideration will show that what the British ship- 
owners have supplied is not ordinary material of war —the 
repression of the trade in which is not supposed as yet to be 
incumbent on a neutral government — but ships. The trans- 
ported war material was already French ; the ships were British. 
The statement that the ships were to sail under the French flag, 
if true, is plainly irrelevant. It is the dispatching the ships that 
is the offense ; what flags the shipsmay afterwards bear is a differ- 
ent matter, nor will the announcement that the ships are to carry 
French officers mend the matter. On the contrary, if true, it 
would rather seem to constitute another offense under the 
Foreign Enlistment Act, which visits with fine and imprisonment 
illegal expeditions. 

‘© If any person within the limits of Her Majesty’s dominions, 
and without the license of Her Majesty — prepares or fits out 
any naval or military expedition to proceed against the domin- 
ions of any friendly State’? — consequences ensue precisely 
the same as for those engaged in supplying ships. 

If it be objected that the Foreign Enlistment Act is decisive 
not of international law, but of English law on the subject of 
neutrality, and lays down a standard of duty for the British 
government with regard to enforcing neutral behavior on its 
subjects higher than that imposed by the actual law of nations, 
there are more replies than one. In the first place it may be 
said that this objection is hardly open to the Government, unless 
it is prepared to admit that the Foreign Enlistment Act need not 
be enforced unless its provisions exactly square with the minimum 
required by that growing custom of Europe which is inter- 
national law. In the next place, this objection ignores the 
double function which a national law, such as the Foreign Enlist- 
ment Act, performs in the growth of the law of nations. On 
the one hand, such a statute fixes the national law on the 
subject of neutrality. But on the other hand, it marks the 
trend of opinion, and contributes to the growth of the modern 
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custom of increased stringency of duty on the part of neutral 
governments. In other words, besides making at once English 
law, it contributes to make the custom of Europe. . It is suffi- 
cient, however, for the present purposes to insist on the point 
that if the late government’s theory be correct,— if Madagascar 
be a friendly foreign State, if the British government is neutral, 
and if there is no other fact altering the present international 
relations of the government toward the contending parties, then 
the Foreign Enlistment Act has been violated, and the Secretary 
of State should issue his warrant. 

There is, however, another and an important fact which alto- 
gether alters the international situation as regards the duties of 
the British government. One of the most remarkable things 
in connection with it is that the government should make no refer- 
ence to it. The conventions of London of the 5th August, 1890, 
between the British and French governments, fix the relation 
between those governments in connection with Madagascar, in a 
way that excludes all applicability of the usual rules of neutral- 
lity to a contest between France and Madagascar. The first 
convention provides for the recognition by the French govern- 
ment of the British protectorate over Zanzibar and Pemba, then 
about to be established, and for the necessary abandonment of 
the right over that territory of the French government; the 
rights of private French citizens being reserved. The second 
convention provides, among other things, for the British recog- 
nition of the French protectorate over Madagascar ‘ with its 
consequences; ’’ the rights of private British subjects being 
reserved. The following are the chief provisions relevant to the 
present question. 

The first convention declares : — 

‘In conformity with the request which has been made by the gov- 
ernment of Her Britannic Majesty, the government of the French 
Republic consents to modify the arrangement of the 10th March 
1862, in regard to the Sultan of Zanzibar, and engages, conse- 
quently, to recognize the British protectorate over the islands 
of Zanzibar and Pemba, as soon as they shall have received 
notification of the same. * ™* * It is understood that the 
establishment of this protectorate will not affect any rights or 
VOL. XXIX. 35 
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immunities enjoyed by French citizens in the territories in 
question.” 

The second convention contains like provisions as regards 
Madagascar: — 

‘© 1, The government of Her Britannic Majesty recognizes the 
protectorate of France over the island of Madagascar, with its 
consequences, especially as regards the exequaturs of British 
consuls and agents, which must be applied for through the 
intermediary of the French resident general. * * * It is 
understood that the establishment of this protectorate will not 
affect any rights or immunities enjoyed by British subjects in 
that island.” 

It is quite clear, therefore, that no parallel can be drawn be- 
tween the action required of the British government by the 
international law rules of neutrality in the case of a war between, 
say, France and Spain, and that which is incumbent on the parties 
to the convention of London of 5 August, 1890. This brings 
us to the consideration of the question what was the effect of 
the recognition of the protectorates over Zanzibar and Madagas- 
car. In other words, what is the relation constituted by a pro- 
tectorate between the protected community and the concert of 
civilized States? 

Here, again, we must remember that the custom of European 
States — which is international law — is forever being modified 
by lapse of time and change of circumstances; as is the cus- 
tom of merchants, or any system of customary law. Hence, 
the question to be met is, what does a protectorate mean now, 
according to international custom? not, what did it mean in for- 
mer times, Again, we have to consider what is implied by a 
protectorate over a non-European people exercised by a great 
European State; not what a protectorate would mean if exer- 
cised over a part of the community of Europe. 

The theory has been put forward in the home press that the 
British government should take steps to prevent the French 
protectorate over Madagascar from being turned into annexa- 
tion, and reference has been made to the British protectorate 
over the Republic of the Ionian Islands, which was terminated 
by their cession to Greece. There is no real parallel between 
the case of the Ionian Islands and Madagascar or Zanzibar. To 
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ascertain the meaning of the recognition of the latter protecto- 
rates effected by the conventions of London, one must ascertain 
what is the actual effect of protectorates in Africa, or over 
non-European peoples, exercised by the great powers. That 
effect is to be measured by what is done by the protecting 
power, and admitted by the other powers. 

One of the most recent cases is that of Tunis. 

The relation of France towards the regency of Tunis is that 
of a protectorate. This protectorate is acknowledged to be 
now fully established. As one result, the external relations of 
the regency are under the French control. If this were all, it 
might be said that the recognition of the protectorates of Zan- 
zibar and Madagascar implied only that the external relations of 
those territories should be under European control — the control 
of Great Britain or of France respectively. But much more 
has been done by the great powers. In accordance with a set- 
tled principle of the law of nations, when a territory previously 
in non-European hands comes under European control in its 
internal administration, the jurisdiction of the European consu- 
lar tribunals ceases ipso facto. This is precisely what occurred 
in Tunis. The British consular tribunals and those of other 
European States have ceased to exercise jurisdiction. No clearer 
illustration can be desired of the extent of the supervision of 
internal administration implied in the recognition of the protec- 
torates of Zanzibar and Madagascar. In a word, the protecto- 
rate of a non-European people exercised by a great power is 
practically indistinguishable in its effects from sovereignty over 
the territory. When the French recognized the British protec- 
torate over Zanzibar, and when in return the British recognized 
the French protectorate over Madagascar, the contracting par- 
ties practically agreed to acquiesce in the performance of any acts 
which were or might become necessary for enforcing in their 
respective territories an extent of authority which, if it referred 
to European territory, would be described as sovereignty. All 
recent writers on international law, including the latest English 
writers of authority, are agreed that a European protectorate 
over the territory of a non-European people is practically equiv- 
alent to sovereignty over that territory. 
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Commenting on the declaration of the late British govern- 
ment of its intention to refrain from issuing a declaration of 
neutrality, a simple test has been suggested in the French press 
of the conduct to be expected from the parties to the conventions 
of London of 1890. If the British government should find it 
necessary or advisable to organize an expedition against the 
Sultan of Zanzibar, will any one maintain that it would be in 
accordance with the spirit of the conventions of London for the 
French government to issue a proclamation of neutrality, and 
to issue warrants against French ship-owners who might con- 
tract to transport to Zanzibar British war material? If any 
French critic should suggest that the French government should 
take care that the British protectorate over Zanzibar should not be 
turned into annexation, he would be told that a protectorate over 
non-European territories is — as far as regards the international 
relations of the great powers — indistinguishable from annexa- 
tion. 

This consideration leads us to another which, after all, 
lies at the root of this and many other problems of international 
law; some of which may have serious results unless steps be 
taken to remove one fruitful source of error. The discussions 
as to the exact meaning of a recognition of protectorate, the 
uncertainty as to the precise degree of the applicability of the 
ordinary rules of neutrality to cases such as the present, all arise 
out of the habit, unconsciously assumed, of applying to the 
modern and indeed the extremely recent cases of conflict 
between Europeans and non-Europeans, those rules of custom 
whose real birth-place was Europe and whose real foundation is 
to be discovered in the beliefs and mental habits of the European 
race the world over. Had the result of the wars which termi- 
nated in the peace of Westphalia been different; had the joint 
empire of Pope and Kaiser never been sundered; had the 
solidarity of the European race of which the Roman Empire 
was the first presentment, and the Holy Roman Empire the last, 
been never shaken, — questions of the inapplicability of the 
European international law to non-Europeans would never have 
arisen; as no one would dream of suggesting that it was appli- 
cable. The rule of non-interference in war, which is called 
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neutrality, is really based on the consciousness among the 
European race that the combatants will act in a certain definite 
manner, dictated by the constitution of their minds. That men- 
tal constitution is the product of slow centuries of the life of 
the race in Europe. As Savigny was the first to put in vivid 
form — although it had to some extent been apprehended before 
his time — the law of nations is a product of the mind of the 
European peoples, and has no true application outside those 
peoples. 

The action of the late British government in refusing to inter- 
fere, by the issue of a proclamation of neutrality or by the pros- 
ecution of the British ship-owners, with the assistance given by 
British subjects to the furtherance of the French expedition to 
Madagascar, is therefore justifiable on two grounds. In the first 
place, the conventions of London of the 5th August, 1890, 
oblige the government to recognize the French potectorate over 
Madagascar, with its consequences. Among these consequences 
must be included any steps deemed by the French government 
necessary to make the protectorate effective in the sense in 


which protectorates of European powers over non-Europeans are 
usually regarded as effective. In the next place, the law of 
nations on neutrality, and the British Foreign Enlistment Act — 
which is the national embodiment of the law of nations on the 
subject — can have no relation to wars between members of the 
community of the European race and those outside the pale of 
European civilization. 


M. J. 
Lonpon, ENGLAND. 


5 
e 
d 


550 29 AMERICAN LAW REVIEW. 


THE INCOME TAX DECISION, AND THE POWER OF 


THE SUPREME COURT TO NULLIFY ACTS OF 
CONGRESS. 


Section 1 of Article 1 of the Constitution of the United States 
declares that ‘all legislative power herein granted shall be 
vested in a Congress of the United States,’’ and section 8 of the 
same article specifies, among other legislative powers, the right 
**to lay and collect taxes, duties, imposts and excises.’’ The 
present Congress, at its first session, in the exercise of its con- 
stitutional prerogative, laidan incometax. The statute embody- 
ing such tax was passed in pursuance of all constitutional 
requirements, and therefore, in the language of the Constitution, 
it became a * law.”’ 

In less than one year after its enactment, after the machinery 
of the government had been put in motion for its collection, and 
after quite a portion of it had been collected, such collection was 
arrested, and no further obedience to its requirements is to be 
observed. The Supreme Court of the United States has decided © 
it to be no law, and thus Congress has been thwarted in the exer- 
cise of its express constitutional power to lay and collect taxes. 

In plain parlance, this is nullification, pure and simple, and 
the grave question confronts the people of the United States, 
Are we now living under our constitutional form of govern- 
ment? 

It is urged that when such a law is considered, by a majority 
of the nine distinguished gentlemen who compose such court, to 
be in direct contravention to the Constitution, it becomes their 
duty to nullify it by declaring it void. It may here be remarked 
that, conceding the court had such power, Congress was justiiied 
in the enactment of such a law, as such court had heretofore 
passed upon its constitutionality, and declared it to be good law." 


1 Springer v. United States, 102 U.S. 586. 


7 
4 


THE INCOME TAX DECISION. 551 


But the important question here presents itself: Has the Supreme 
Court any constitutional right to interfere with Congress in the 
laying of taxes or in the exercise of any other of its prerogatives 
conferred upon it by the Constitution? Although the court has 
claimed such right, it has never before interposed an interference 
in regard to the laying of taxes for the support of the govern- 
ment. For the first time in our national history, Congress is 
thwarted in the exercise of its constitutional right in this regard, 
by « co-ordinate branch of the Federal government. 

For this interference there is no shadow of a warrant in the 
Constitution. If the Supreme Court has a right to declare a law 
of Congress void for lack of conformity to the Constitution, it 
obtains it outside of that instrument itself ; for in no single one 
of its provisions is there any warrant for it, either expressed or 
implied. 

Legislative power was given to Congress, executive power was 
given to the president, and judicial power was given to the 
Supreme Court; and as the laying of taxes was a legislative 
power, the president had no right to interfere, except by the 
veto expressly given to him, and the court had no right at all to 
interfere, because no veto was conferred upon it in the matter, 
by that instrument. 

It is, however, the assumption of the court, that the question 
as to whether a law is constitutional or not is a judicial one, and 
that, therefore, of course, it has cognizance. This assumption 
is faulty, and therefore the conclusionis unsound. The declara- 
tion of what the law shall be is most unmistakably a legislative 
prerogative, and the court has no authority whatever to amend, 
modify, or annul the law, as so to do is to exercise legislative 
and not judicial power. All legislative power was given to 
Congress, including the right to lay and collect taxes, duties, 
imposts, and excises. To declare, therefore, what taxes shall 
or shall not be laid, in the very language of the Constitution 
itself, is a legislative power, and belongs exclusively to Congress. 
The assumption of the court that it can interfere with the exclu- 
sive constitutional prerogative of Congress to lay taxes, 
because, in the opinion of a majority of its members, Congress 
had not strictly complied with the requirements of the constitu- 
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tion, has no more warrant in that instrument itself than would 
the assumption of Congress have, that it had a right to interfere 
with the decisions of the court in cases where a majority of 
Congress might deem that the court had disregarded the con- 
stitution. The claim by the court that the laying of taxes can 
be regarded as a judicial question, is entirely without any 
warrant in the Constitution, and hence its right to interfere is 
absolutely baseless. The power to lay taxes is an undoubted 
and an exclusive legislative prerogative, and no such preroga- 
tive, either original or appellate, was given to the Supreme 
Court. 

Furthermore, the members of Congress, having taken an oath 
to support the Constitution, were necessarily impelled to consider 
the constitutionality of the measure, and the judgment of Con- 
gress upon the constitutionality of the law over which it had 
exclusive control is binding upon the other departments. 

The three departments of government,— legislative, execu- 
tive, and judicial,— are co-ordinate. Each is independent in its 
sphere, and the action of each within such sphere is binding 
upon the others. Under the Constitution, the Supreme Court 
can no more nullify a law of Congress, by a decision, than can 
Congress nullify a decision of the court by an enactment, or 
than can the president nullify both by an executive order. If 
the Supreme Court, as it claims, can nullify a law of Congress 
by a judicial decision, then the legislative and judicial are not 
co-ordinate branches of the Federal government, but the legisla- 
tive is subordinate to the judicial. 

Such a doctrine ‘* were to set the judicial power above that of 
the legislative, which would be subversive of all government.’’! 
The power claimed by the Supreme Court, to nullify a law of 
Congress, is entirely a self-assumed power. In no decision 
ever rendered by it has it been able to point out the lettered 
warrant of the Constitution. It cannot be done, for it is not 
there. 

‘The courts of justice have a right,’’ says Chancellor Kent.’ 
‘and are in duty bound to bring every law to the test of the 
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Constitution.’’ But he did not quote his constitutional authority 
for the assertion, nor was he able to do so. His only authorities 
were Supreme Court opinions. The claim of the Supreme 
Court, of the right to nullify a law of Congress, has no other 
warrant than its own assumption. The Constitution has 
expressly given to Congress the right of raising revenue, and as 
a matter of course, it is invested by it with the right of deciding 
this question, according to its own sound discretion. Can it be 
said to possess that right if a co-ordinate branch of the govern- 
ment also possesses a right to interfere, modify, or nullify its 
action? The framers of the Constitution were not guilty of 
any such legerdemain as such an assumption would necessarily 
imply. 

But the question may be asked, What power is there to 
prevent Congress from passing an unconstitutional act, if the 
Supreme Court has no right to prevent it? This question may 
be answered, Yankee fashion, by asking another. If the 
Supreme Court should make an unconstitutional decision, what 
power is there to prevent that? And the court is fully as liable 
to err as Congress. In fact, in regard to this very question it 
has erred. It has given one opinion favoring the law and one 
opposing it. In one or the other it has disregarded the Constitu- 
tion. Both the members of Congress and the judges of the 
Supreme Court are sworn to obey the Constitution, and members 
of Congress are, presumably, no more liable to disregard that 
oath than are the judges of the Supreme Court. There is no 
inkling whatever in the Constitution that Congress is any more 
fallible than the court, nor is there any intimation whatever that 
the court was appointed as the special guardian of Congress. 
And it is a fact that in regard to Congress, the Supreme Court 
violates that well-established rule of law which demands that 
when a court has jurisdiction, its judgment shall be considered 
as final and conclusive, where no appeal is given by law. 
Congress has jurisdiction in regard to laying taxes. There is no 
appeal given by the Constitution from its decision, and its 
determination is, therefore, binding upon the court. The 
fatherly solicitude and parental oversight which the Supreme 
Court has assumed over Congress might be looked upon with 
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much more complacency if it had any constitutional authority 
whatever, and if the consequences of its meddlesome interference 
were not so disastrous to the welfare of the country. 

Take, for instance, the very law declared by the court to be 
unconstitutional and void. It is the most just law ever placed 
upon the statute books of the Federal government, relative to 
taxation. While all of the States of the Union, as well as all the 
other civilized countries of the world, have taxed wealth for their 
support, the government of the United States has alone, 
except for a short period during the Civil War, exempted it 
from taxation. All of its revenues were directed from imposts 
and taxeson business. Wealth has been most unjustly exempted. 
When this Congress, therefore, at its first session, provided that 
wealth should share in the burden of paying taxes for govern- 
mental support, it performed an act of justice, recognized and 
applauded by all but the selfish few, who, having heretofore 
escaped, still desired continued exemption from paying their just 
share of governmental taxation. And now comes the Supreme 
Court, ignoring its former decision and the demands of justice, 
assuming appellate legislative power, which it does not possess, 
and presumes to amend the revenue laws of Congress by striking 
therefrom, not by a legislative enactment, by which alone a law 
can be amended or repealed, but by a judicial opinion, the 
income tax, the crowning glory of the law. 

The revenues of the government, which with the income tax 
would barely have been sufficient to meet its expenditures, 
owing to the universal prostration of business consequent upon 
our existing vicious financial policy, will now be quite insufficient, 
and the government will be greatly hampered by this unwar- 
rantable interference of the Supreme Court in matters confided 
exclusively to Congress. 

In order to ascertain whether the framers of the Constitution 
ever intended that the Supreme Court should have the right to 
negative laws of Congress, it is proper that the records of their 
deliberations should be consulted. The discussion in regard to 
the Federal judiciary and its powers was quite limited. On the 
26th of July, 1787, certain resolutions embodying the views of 
the convention which framed the Federal Constitution were sub- 
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mitted to a committee of five for the purpose of reporting a 
Constitution. The sixteenth resolve was as follows: ‘* Resolved, 
that the jurisdiction of the national judiciary shall extend to 
cases arising under laws passed by the general legislature, and 
to such other questions as involve the national peace and har- 
mony.’’ On August 6th the committee reported a draft of the 
Constitution. Section.3 of Article 9 read as follows: ‘* The 
jurisdiction of the Supreme Court shall extend to all cases 
arising under the laws of the United States,’’ ete. When 
motion was made in convention to insert the words, ‘* the Con- 
stitution,’’ objection was raised, because it was thought ‘* it was 
going too far to extend the jurisdiction of the courts generally 
to cases arising under the Constitution, and that it ought to be 
limited to cases of a judiciary nature.’’ The motion was agreed 
to nem con., ** it being generally understood that the jurisdiction 
given was constructively limited to cases of a judiciary nature.”’ ! 
The leading men of that convention were common-law lawyers, 
and when it was generally understood that ‘‘ the jurisdiction 
given was constructively limited to cases of a judiciary nature,”’ it 
is beyond a question that the jurisdiction referred to was the 
“jurisdiction ’’ of the common law. At that time no common- 
law court in all Christendom considered its jurisdiction broad 
enough to nullify the law of the legislature. 

Section 6 of Article 1 of the United States Constitution 
declares that, ‘* The Senate shall have the sole power to try all 
impeachments.’’ Let it be supposed, for the sake of argument, 
that the Supreme Court, under the Constitution, really has the 
right to declare a law of Congress relating to the laying of taxes 
to be contrary to the Constitution, and therefore void. As we 
have seen, Congress has been given the right to lay all taxes. 
In pursuance of that right, Congress lays a tax. In pursuance 
of its right, the Supreme Court declares the law void. In pur- 
suance of its further right, the Senate, being moved thereto by 
articles of impeachment presented by the House of Representa- 
tives, tries the judges who have favored the nullification of the 
law, and removes them from office. There will then be no 
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obstacle in the way of the enforcement of the law, unless the 
newly appointed judges become cantankerous, in which event 
there will be a repetition of the great national comedy. Is this 
our constitutional method of making laws? Is it reasonable to 
believe that the framers of the Constitution really gave to the. 
people such a government as that? Did they provide that the 
laws to be enacted by Congress should becume mere shuttle- 
cocks to be tossed to and fro, between the battledores of Con- 
gress and the court? Such a supposition is an insult to their 
memory. When they declared that * all legislative power shall 
be vested in Congress,’’ they meant what they said. 

Let us suppose that Congress passes a law which is so appar- 
ently unconstitutional that the President vetoes it, giving as his 
reason therefore its unconstitutionality. After the veto, if two- 
thirds of both houses favor it, the Constitution declares, «it 
shall become a law.’’ The President, then, under his oath of 
office, is compelled to enforce the law, although he deems it to 
be unconstitutional. Let us further suppose that the Supreme 
Court passes upon the law, and declares it to be unconstitutional. 
Of course, it has no warrant for such interference, but it exer- 
cises it. In that case the President is bound, by his oath of 
office, to enforce the mandate of the Constitution which declares 
it to be a Jaw, and not the mandate of the Supreme Court, which 
declares it to be no law. The close student of the Constitution 
will soon discover that if there be a difference of opinion between 
the departments of the Federal government in regard to the con- 
stitutionality of a measure, the opinion of Congress, and not the 
opinion of the court, must prevail; for to Congress alone was 
given the power of impeachment, which is a most potent instru- 
mentality of securing concord among the departments, where 
otherwise discord might prevail. 

And as Congress is the closest representative of the people, 
the conferring of this power upon Congress demonstrates the 
fact that the framers of the Constitution contemplated a real 
government of the people. There is one case on record which 
demonstrates that the Supreme Court is clothed with the power 
to nullify laws simply by the acquiescence of the other depart- 
~ ment of government, and not by virtue of any constitutional 
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warranty. The United States government, in 1791, made a treaty 
with the Cherokee Indians residing within the State of Georgia, 
by which it could noi legally dispossess them of their lands. 
When Georgia, in 1802, ceded her western territory to the 
Federal government, such government agreed to extinguish the 
Indian titles to land within the State as soon as it could be 
peaceably done. The Cherokees refused to surrender their 
lands and remove to the reservation prepared for them. The 
legislature of Georgia, extending the State laws over the Chero- 
kee domain, dismantled their governmental machinery and 
divided such domain into counties, allowing 160 acres to the 
head of each Indian family, and providing for the distribution 
of the remaining lands among the people of the State. The 
Cherokees: appealed to President Jackson, who replied that a 
State was sovereign in its own domain, and that the United. 
States could not interfere with it. In 1831 two missionaries, 
convicted of entering the Cherokee lands without complying with 
State requirements, were sentenced to four years’ imprisonment. 
They carried their case to the Supreme Court of the United 
States, which decided that the treaty of the United States with 
the Cherokees was paramount to State laws, which laws were 
declared void, and the judgment thereunder a nullity; and issued 
its mandate accordingly. When President Jackson heard of the 
decision he said: ** John Marshall has made his decision; now 
let him enforce it.’’?! The President had taken an oath ‘to 
obey the Constitution as he understood it, and not as the 
Supreme Court understood it.’ The mandate of the Supreme 
Court was never enforced, and the missionaries continued to 
serve their term in prison until they applied for pardon to the 
State authorities, which was granted. 

It is indeed most wonderful how error, once enthroned, will 
oftentimes perpetuate its sway, even in the very sunlight of 
truth. The government erected by our fathers in 1787 under 
the Constitution comprised three distinct departments, each inde- 
pendent within its sphere. Ever since 1803, when the Supreme 
Court assumed the right to supervise the laws of Congress,? in 
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which assumption, except in the one case above noted, the 
other departments of government have acquiesced, we have had 
a substituted government, under which Congress has abrogated 
the exclusive prerogative of making laws conferred upon it by 
the Constitution. We have, during this time, been living under 
a government not based upon the Federal Constitution, but 
under one created by the plausible sophistries of John Marshall, 
The Supreme Court has not contented itself with its undisputed 
judicial prerogative, of interpreting the laws of Congress, which 
may be ambiguous, for the sole purpose of ascertaining its intent 
and enforcing it, but it has usurped the legislative prerogative 
of declaring what the laws shall not be. Our constitutional 
government has been supplanted by a judicial oligarchy. The 
time has now arrived when the government should be restored 
to its constitutional basis. The duty is plain and the road is 
clear. If Congress, at its next session, would impeach the 
nullifying judges for the usurpation of legislative power, 
remove them from office, and instruct the President to enforce 
the collection of the income tax, the Supreme Court of the 


United States would never hereafter presume to trench upon the 
exclusive power of Congress; and thus the government, as cre- 
ated by our fathers, would be restored with all of its faultless 
outlines and harmonious proportions. 

SYLVESTER PENNOYER. 
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PATENTS FOR METHODS: THE CASE OF RISDON 
IRON AND LOCOMOTIVE WORKS vy. MEDART 
ET AL. 

I. 


The Supreme Court of the United States may still, upon 
occasion, be the final tribunal in patent causes, but it has prac- 
tically concluded its work as an appellate court in such causes. 
It is rounding out the jurisdiction of a century, and the decisions 
of the term just past must have a peculiar interest and force. 
It may be taken that in the determination of its patent docket, 
the court has purposed summing, wherever the cause permitted, 
the results of its deliberations since the case of Tyler v. Tuel, in 
1810. Its opinions and language will, of course, form the basis 
of subsequent argument, and in many cases, of decisions and 
practice in the lower tribunals. But while the profession must 
accept a ruling, it need not yield to an opinion or be misled by a 
reason, and it may show the fallacy of the reason or the oppres- 
sion of the opinion, without any lack of respect for the greatest 
tribunal, especially, when the expression of dissent is based 
upon carefully, deliberately formed opinions, which in the course 
of a practical application and test have ripened into con- 
victions. 

It is the purpose of this paper to show that the decision of 
the Supreme Court of the United States in the case of Risdon 
Iron and Locomotive Works v. Medart et al.,’is directed against 
** mechanical processes ’’’ generally, and is accompanied by an 
opinion upon ‘* processes ’’ which it is believed suggests a mis- 
taken and hurtful doctrine, and which, if accepted by other 
tribunals, must be disastrous to a class of meritorious claims. 

It has been argued that though Mr. Justice Brown did elabo- 
rately distinguish processes and the functions of machines, the 
decision means only that the claims of the patent No. 248,597 
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560 29 AMERICAN LAW REVIEW. 


to Medart involve no new mothod, but merely a higher degree 
of finish consequent upon the use of improved machinery. That 
is, that by the characterization of the claims of the patents as to 
the ** function of a machine,’’ he did not intend to classify 
claims of the same kind, but merely to say that in the particular 
patent the only possible or described novelty is in the machinery, 
But if the decision do not so state, the language of Mr, 
Justice Brown supplies the plainest evidence that he thinks no 
** process’’ good that does not involve ‘* chemical or similar 
elemental action ’’ or consist in the * use of one of the agencies 
of nature ’’ for a practical purpose. 

It may be surmised that his associates, agreeing with the 
decision, did not critically scrutinize the language of the opinion. 
On the other hand, it must be the presumption that Mr. Justice 
Brown has put into words the views of the court. 


II. 


A review of the case in hand requires a brief statement of the 
status of invention or discovery’’ and * art ’’ in the patent 


law, and the treatment that is accorded an *‘ art’’ as a modern 
manifestation of invention. 

Section 4886 of the Revised Statutes classifies and defines 
patentable inventions with remarkable conciseness and precision. 
The statute is drawn to carry out the purpose of the constitution, 
**to promote the progress of science and the useful arts,’’ and 
its protection is extended to any new and useful * invention or 
discovery,’’ dividing these into four classes, ‘* art, machine, 
manufacture and composition of matter.”’ 

The terms ‘‘ invention’’ and ‘ discovery ’’ with such a con- 
text, it is apparent, have a technical meaning. They refer to 
inventions having industrial value. Mere discovery is not 
patentable; as, for instance, a miner could not patent the dis- 
covery that oil is found in the fissures of certain rocks, but he 
might patent a method of removing the oil or some new torpedo 
especially adapted to operate in an oil well.! That is to say, 
a principle is not patentable, but a mode, method or means of 
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seizing upon the principle and putting it into service may be 
patented.’ 

And this is the test that runs through all these cases: Is the 
operative art or instrument, the idea of means, new, and has it 
the essence of invention? A principle is denied protection be- 
cause the discoverer has not proceeded to the point of invention, 
it does not meet the requirement of the statute. 

These decisions and others collected and noted in their course 
show how the original term of the British statute? ** manufac- 
ture’? was extended and expanded to cover new forms or mani- 
festations or inventions, especially new arts, that is, new 
processes or methods of producing a ‘ manufacture,’’ so that 
when the Congress drew the patent statute, the term ‘ art ”’ 
had a leading place in the classification of inventions. 

An ‘‘art’’ is by general definition the combination or modi- 
fication of things to adapt them to a given end; the employment 
of given means to effect a purpose; a system of rules and 
traditional methods for facilitating the performance of certain 
actions. 

The antecedents of the United States statutes and its uniform 
construction have given the term ‘art ’’ the effect of including 
those methods and processes which embo¢ly an act or a series of 
acts that may be carried out without reference to an especial 
construction or a specific form of mechanism, such as the 
methods, processes and modes of operation which form the 
basis of the industries of dyeing, tanning, distilling, metal- 
working, and, in fact, all manufacturing. Each industry is in 
the broad sense, an ‘* art,’’ and is commonly so called; and it is 
apparent that the patent law used the word in a more extended 
sense, for it has never been doubted that it is intended to include 
not only those inventions which create a new industry, but also 


1 See for interesting illustrations tions;’? LeRoy v. Tatham, 14 How. 
Boulton v. Bull, 2 H. Bl. 463 (Com- 156; 5 Brodix; O’Reilly v. Morse, 15 
mon Pleas, 1795); Hornblower v. How. 62; 5 Brodix; Mowry v. Whit- 
Boulton, 8 Term R.95 (King’s Bench, ney, 14 Wall. 620; 1 0. G. 492; Corn- 
1795); Neilson v. Harford,1 Web. P. ing v. Burden, 15 How. 252; Tilgh- 
C., 295; 8 M. & W. 806; 11 L. J. Ex. man v. Proctor, 12 Otto, 707; 19 O. 
20. See these and following casesin G. 859. 

Merwin on “ Patentability of Inven- * 21 Jac. 1, Ch. 3. 

VOL. XXIX. 3h 


562 29 AMERICAN LAW REVIEW. 


the steps, the separate processes or methods of any art or 
industry. 

The principal and most quoted definition of an art by a court 
is found in the case of Cochrane v. Deener,’ in which a patent 
to Cochrane for a process in manufacturing flour, which con- 
sisted in passing the ground meal through a series of bolting- 
reels composed of cloth of progressively finer meshes, and at 
the same time subjecting the meal to blasts or currents of air, 
by which the superfine flour was separated and the impurities 
were so eliminated as to be capable of being reground and . 
rebolted, so as to produce superfine flour, was held to be valid, 
and the patentee not limited to any special arrangement of ma- 
chinery. In delivering the opinion of the court, Mr. Justice 
Bradley observed : — 


‘¢ That a process may be patentable, irrespective of the par- 
ticular form of the instrumentalities used, cannot be dis- 
puted. * * * A process is a mode of treatment of certain 
materials to produce a given result. It is an act, or a series of 
acts, performed upon the subject-matter to be transformed, and 
reduced to a different state or thing. If new and useful, it is 
just as patentable as a piece of machinery. In the language of 
patent law, it isan art. The machinery pointed out as suitable 
to perform the process may or may not be new or patentable; 
whilst the process itself may be altogether new and produce an 
entirely new result. The process requires that certain things 
should be done with certain substances, and in a certain order; 
but the tools to be used in doing this may be of secondary 
consequence.”’ 


The patentable novelty of a claimed art is determined by a 
comparison with the already existing art. Does it add a new 
rule of action, or is it a part of the common acquaintance with . 
the established rules or the skillin applying them in the manual 
trade or handicraft, technical profession or physical accomplish- 
ment? 

The words ** process ’’ and ‘* method’’ have been applied in 
what has preceded as synonyms, and such they are. But there 
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is, of course, a distinction, a nicety of syntax. The term 
‘* process,’’ perhaps, best applies to some ‘* chemical or similar 
elemental action,’’ or to the operation of ‘* one of the agencies 
of nature.” A process so distinguished may be said to rely for 
its new result upon the properties of ingredients or agents, or 
the re-action of chemical agents. A ‘* method,’’ more immedi- 
ately it would seem, suggests a mode of operation, a sequence 
of acts, a manipulation of material or mechanism or a modifica- 
tion of the usual operations of existing mechanism. Is the 
sequence of steps or acts, the new order, to be at once ruled 
out because it does not involve ‘‘ chemical or similar elemental 
action’’ or does not employ ‘‘ one of the agencies of nature? ”’ 
The method must be met precisely as is the process,— does the 
difference between it and the known art involve invention? There 
is no rule of classification or metaphysical distinction in the 
statute to put a bar upon the new ‘** method.”’ 

It is taken as settled, and it is agreed, that the function of a 
machine, 7. e., *¢ the expected action of the machine,’’ is not a 
patentable method because the machine is new or a pioneer. 
The planing of a board, the weaving of a fabric, or any mere 
operation of a machine carrying out an old method, accompanies 
the machine and may not be patented as a method.'! But what 
shall be said of a method which consists of a new order or 
sequence in which the functions of a machine are performed ? 
An inventor takes old or new machinery and uses it in a new 
way to make a new fabric, a new hat, a new paper bag, a new 
lead pipe, a new oil. Are these new methods at once ruled out 
because they do not involve ‘* chemical or similar elemental 
action’? or employ ‘‘one of the agencies of nature?’’ They 
have the express or implied sanction of authority in Russell v. 
Cowley,? Kay v. Marshall,? LeRoy v. Tatham,‘ Downton v. 
Yaeger Milling Co.,> Eames v. Andrews, et al.,° Lawther v. 
Hamilton,’ Ansonia Brass and Copper Co. v. Electrical Supply 


1 Corning v. Burden, 15 How. 267. 4 14 How. 156. 

(See hereinafter definition of this 5 108 U. S. 466; 25 O. G. 697. 
case.) 6 122 U. S. 40; 39 O. G. 1319. 
2 1 Web. P. C. 459; 2 Brodix, 3. 7124 U.S. 1; 42 O. G. 487. 
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Co.,' Hoyt et al. v. Horne,? Wood v. Cleveland Rolling Mill 
Co.,° Wallace v. Noyes,‘ Globe Nail Co. v. United States Horse 
Nail Co.,> Celluloid Mfg. Co. v. Tower,® Union Paper Bag Ma- 
chine Co. et al. v. The Standard Paper Bag Co. et al.,’ Henius . 
v. Lublin,’ Cottle ». Krementz et al.,? The Hammerschlag Mfg. 
Co. v. Bancroft,” Eastern Paper Bag Co. et al. v. Standard 
Paper Bag Co. et al.,!! Edison et al. v. Klaber,’” Uhlmann et 
al. v. Bartholomae & Leicht Brewing Co. et al.,"* Hoff et al. v, 
The Iron Clad Mfg. Co.,"* Oval Wood Disk Co. et al. v. Sandy 
Creek (New York) Wood Mfg. Co.,% Goldie et al. v. Diamond 
State Iron Co. et al., Travers v. American Cordage Co.,” Clin- 
ton Wire Cloth Co. v. Wright & Colton Wire Cloth Co.,¥ 
Ex parte Young,” Ex parte Butz,” and the Circuit Court of 
Appeals ( Acheson, Dallas and Wales) in Celluloid Manuf’g. Co. 
v. Arlington Manuf’g. Co. et al.,”! and (Wallace, Lacomde and 
Shipman) in Appleton et al. v. Ecaubert.” 

The decisions of the Circuit Court of Appeals in Lalance & 
Grosjean Mfg. Co. v. Haberman Mfg. Co.,”* and Vermont Farm 
Machine Co. v. Gibson,* of the Circuit Court in Guarantee Trust 


& Safo Deposit Co. et al. v. New Haven Gas Light Co.,” and of 
the Commissioner of Patents in Ex parte Rudd,” and Ex parte 
Holt,” are interesting examples of approved claims lying 
between the ** chemical ’’ or similar process and the ‘* mechanical 
process.”’ 

The nail case presents a good example of an approved 
** mechanical process ’’ claim. The claim is — 


1 144 U. S. 11; 58 O. G. 1692. 14 55 O. G. 139. 

2145 U. S. 302; 59 O. G. 1764 1 60 Fed. Rep. 285; 66 O. G. 1895. 
(opinion by Mr. Justice Brown). 6 64 Fed. Rep. 237. 

8 4 Fish. 550. 1M 70 O. G. 277. 

4 13 Fed. Rep. 172. 18 65 Fed. Rep. 425. 

5 19 Fed. Rep. 819. 9 460. G. 1635. 

6 26 Fed. Rep. 451. 2 67 O. G. 677; 

7 29 Fed. Rep. 96; 38 O. G. 1131. 2 64 O. G. 1263. 

8 30 Fed. Rep. 838. 22 (April 23, 1895.) 710. G. 1617. 

* 31 Fed. Rep. 42; 40 O. G. 1243. % 63 O. G. 1816. 

10 32 Fed. Rep. 585; 40 O. G. 1339. 4 64 0. G. 300. 

1 80 Fed. Rep. 63; 41 O. G. 231. % 48 O. G. 1661. 

12 38 Fed. Rep. 744; 47 O. G. 1486. % 68 O. G. 535. 

13 41 Fed. Rep. 132; 50 O. G. 1447. 7 68 O. G. 536. 
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‘* The process of curving the bodies of nails and beveling 
their points by spreading the metal laterally and afterward forc- 
ing them through an open die to shear off superfluous metal, 
substantially as and for the purpose specified.’’ 

There is in this claim no ‘*chemical or similar .elemental 
action,’’ nor does it employ ‘ one of the agencies of nature,” 
and certainly it is not ** the expected action of the machine,’’ it 
is not the mere function of a machine. It is a new order or 
sequence of the functions of a machine. A machine is dis- 
tinguished from an article in that it has in itself a certain rule of 
action. But that rule is fixed and unchanging. Here is a new 
rule of action involving the exercise of human intelligence, and 
opposing the fixed and ‘* expected action of the machine.’’ The 
act done is not merely the function of the machine. It isa 
method, and if new in the sense of the statute, it is patentable. 

An example of an early case in which a purely mechanical 
method or manipulation was sustained, and in which only a 
method claim could have protected the patentee is Russell v. 
Cowley.! 

‘The principle of my invention is to heat the previously pro- 
posed tubes of iron to a welding heat, that is, nearly to the point 
of fusion, and then, after withdrawing them from the fire, to 
pass them between dies or through holes, by which the edges of 
the heated iron may be pressed together, and the joint firmly 
welded.”’ 

The patent was interpreted as a process, was sustained in this 
and subsequent suits, and the process of the defendant, though 
carried out by a different apparatus, was held an infringement. 

The inventor in this case had invented a new and valuable art, 
practically a new industry, and though no direct authority was 
contained in the British statute, the court had no hesitation in 
recognizing the necessity of reading the patent as for a method 
or process. 

The case of Wood v. Cleveland Rolling Mill Company,’ pre- 
sents a claim of the same character, which was sustained by 
Justic Swayne,’ declaring that the mere function of a machine 


11 Web. P. C. 459, Exchequer N. 2 4 Fisher, 555. 
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is not patentable, being then a recent decision and in full view, 
The claim is as follows: — 

‘¢1. For making nuts by subjecting them, at a welding heat, 
to compression between swages in a die box, and punching the 
eye during the pressure to remedy any imperfections in the iron, 
and prevent the injury which might arise from the punching 
process, if the sides were not thus sustained and compressed at 
the time of its performance.”’ 

In the same term in which Justice Grier read the opinion in 
the case of Corning v. Burden, he used the following language in 
O'Reilly v. Morse : — 

‘*Tt is not easy to give a precise definition of what is meant 
by the term ‘art,’ as used in the acts of Congress — some, if 
not all, the traits which distinguish an art from the other legiti- 
mate subjects of a patent, are stated with clearness and accuracy 
by Mr. Curtis, in his Treatise on Patents. ‘The term art, 
applies,’ says he, ‘to all those cases where the application of a 
principle is the most important part of the invention, and where 
the machinery, apparatus, or other means, by which the principle 
is applied, are incidental only and not of the essence of his 
invention. It applies also to all those cases where the result, 
effect, or manufactured article is old, but the invention consists 
in a new process or method of producing such result, effect, or 
manufacture.’ 

**A machine, though it may be composed of many parts, 
instruments, or devices combined together, still conveys the idea 
ofunity. It may be said to be invented, but the term ‘discovery’ 
could not well be predicated of it. An art may employ many 
different machines, devices, processes, and manipulations, to 
produce some useful result.” * * * 

‘*In England, where their statute does not protect an art in 
direct terms, they have made no clear distinction between an art 
or an improvement in an art, and a process, machine, or manu- 
facture. They were hampered and confined by the narrowness 
of the phraseology of their patent acts. In this country, the 
statute is as broad as language can make it. And yet, if we look 
at the titles of patents, as given at the patent office, and the 
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language of our courts, we might suppose that our statute was 
confined entirely to machines. Notwithstanding, in Kneiss v. 
The Bank,! Mr. Justice Washington supported a patent which 
consisted in nothing else but a new application of copperplates 
to both sides of a bank-bill as a security against counterfeiting. 
The new application was held to be an art, and therefore, patent- 
able. So the patent in McClurg v. Kingsland,’ was in fact for 
an improvement in the art of casting chilled rollers by conveying 
the metal to the mould in a direction approaching to the tangent 
of the cylinder; yet the patentee was protected in the principle 
of his discovery (which was but the application of a known law 
of nature to a new purpose), against all forms of machinery 
embodying the same principle. 

‘The great art of printing, which has changed the face of 
human society and civilization, consisted in nothing but a new 
application of principles known to the world for thousands of 
years. No one could say it consisted in the type or the press, or 
in any other machine or device used in performing some particular 
function, more than in the hands which picked the types or 
worked the press. Yet if the inventor of printing had, under 
this narrow construction of our patent law, claimed his art as 
something distinct from his machinery, the doctrine now 
advanced, would have declared it unpatentable to its full extent 
as an art, and that the inventor could be protected in nothing 
but his first rough types and ill-contrived press.”’ 

To blot out methods, all ** arts’? must be confined to ‘* chem- 
ical or similar elemental action,’’ or must in each process employ 
‘‘one of the agencies of nature.’’ The arts of that kind are 
but a part of the whole. Some of the arts rest almost entirely 
upon instruments, but to say that in any art it is not possible to 
invent a new method, some new way or order by using old 
mechanism, some new rule of action enabling new results to be 
reached, some improvement in the art radically new in principle, 
is to take from the inventor his peculiar distinction of setting 
aside old ideas, leaving the beaten track and overturning 
precedents.® 


1 4 Washington C. C. Rep. 19. 5 I have before me a list of several 
2 1 Howard, 204. hundred patents taken from the thou- 
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The patentability of the great majority of chemical processes 
rests upon new relations and functions given to old ingredients 
or agents. The patentability of the great majority of methods 
or manipulations rests upon new relations and functions given to 
old organisms or a new treatment of old materials. The only 
test for the patentability of either is the application of the 
statutory bars, and in this both stand upon the same footing. 


Ill. 


Let us now consider the reasoning of the opinion in the Risdon 
case and the application of cited cases to sustain the apparent 
opposition to mechanical processes’ claims. 

In the opinion the process is stated to consist of the following 
steps: ‘* First, centering the pulley center or spider; second, 
grinding the ends of the arms concentrically with the axis of the 
pulley; third, boring the center; fourth, securing the rim to the 
spider; fifth, grinding the face of the rim concentric with the 
axis of the pulley; sixth, grinding or squaring the edges of the 
rem. 

The claims are not considered with reference to the previous 
art. No question of invention or patentable novelty in conse- 
quence of steps is considered. They are denied the right to any 
such comparative treatment because drawn to the function of a 
machine, and therefore not within the meaning of the law. 

Now it may possibly appear to the skilled iron-worker thas cen- 
tering, grinding, boring, etc. are all matters of common knowl- 
edge, and that there is nothing whatever of novelty or invention 
in the order which the patent recites. Nevertheless it must be 


sands containing claims for ‘‘ mechan- The herein described method of 


ical processes.’’ In the examples 
selected it is possible a skillful practi- 
tioner might in some cases draw 
equivalent mechanism claims, but I 
fail to see any advantage to be gained 
by requiring a claim, clear in meaning, 
to pass through the manipulation of an 
inventor of clever phrases. An in- 
stance, in which the subject-matter is 
defined in the claim, is patent No. 
860,663. The claim is, — 


forming a joint in sheet-metal tubes, 
the same consisting in fitting theend . 
of one such tube into the end of an- 
other such tube, in attaching a wire to 
the inner tube, and in revolving both 
tubes in opposite directions, whereby 
the wire is drawn between the two 
tubes and the thin metal bulged so as 
to form a groove therefor. W.F.R. 


‘ 
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equally as clear to him that he needs only to be told the order in 
which these steps are to be performed, aud the degree or manner 
of grinding, etc., to be able to proceed at once to carry out the 
method with the well-known tools at hand. The court says, 
‘The four claims of the patent made no reference to the 
mechanism exhibited in the drawings described in the specifica- 
tion. All claim an improvement in the art of manufacturing, 
and set forth in more or less detail the various steps in that 
process.”’ 

We have then a set of ‘ process ’’ claims unobjectionable in 
form, clear in meaning, not including mechanism directly or 
indirectly, against which no prior use, knowledge or patent is 
urged. Upon the face of it such claims would seem to meet all 
the requirements of a method claim, and to demand considera- 
tion from the stand-point of invention and the prior art. 

The purpose to deny the claims any right to protection solely 
because of their character as claims to the function of a 
machine is evidenced not only by the fact that they are not sub- 
jected to the usual tests of patentable novelty, but also by the 
discussion and conclusions of the opinion, as hereinafter outlined. 

In opening the discussson the court says, ‘* That certain 
processes are patentable is as clear as that certain others are 
not, but nowhere is the distinction between them accurately 
defined.”’ 

The reason why the distinction has not been accurately 
defined is because it is simply one of invention, a question of 
each case and its particular relation to the art. There is no 
such distinction as implied, that is, of classification, for all 
‘*processes of manufacture’’ are patentable if new and novel, 
that is, if not met by any statutory bar. If there be a new 
process or method, there is a new ‘* art.”’ 

Proceeding, the opinion says, ‘‘There is somewhat of the 
same obscurity in the line of demarkation as _ in that between 
mechanical skill and invention or in that between a new article of 
manufacture, which is universally held to be patentable, and the 
function of a machine, which it is equally clear is not.”’ 

The first division of this quotation correctly states just 
the difficulty which arises in the treatment of processes. The 
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question is, does the difference between the claimed process and 
the known art involve invention or merely the known or ex- 
pected skill of the mechanic, the chemist, the artisan or the 
operator? But how can there be any question of refinement 
between a new article of manufacture and the function of 
a machine? There is not the slightest obscurity in the reason 
for supporting a new article of manufacture, nor does there 
seem to be any confusion between that reason and the reason 
that refuses the mere function of a machine, upon the ground 
that such a function is not a new process, a distinct art inde- 
pendent of a particular machine, but is either an old operation 
or the single, necessary operation or effect of a new machine, 
**the expected action of the machine,’’ not new as “an act or 
a series of acts.”’ 

The learned justice then begins at once to gird at ** mechanical 
process’’ claims. How else can the following language be inter- 
preted? 

‘‘It may be said in general that processes of manufacture 
which involve chemical or other similar elemental action ate 
patentable, though mechanism may be necessary in the appli- 
cation or carrying out of such process, while those which consist 
solely in the operation of a machine are not. Most processes 
which have been held to be patentable require the aid of mechan- 
ism in their practical application, but where such mechanism is 
subsidiary to the chemical action, the fact that the patentee may 
be entitled to a patent upon his mechanism does not impair his 
right to a patent for the process; since he would lose the bene- 
fit of his real discovery, which might be applied in a dozen 
different ways, if he were not entitled to such patent. But, if 
the operation of his device be purely mechanical, no such con- 
siderations apply, since the function of the machine is entirely 
independent of any chemical or other similar action.” 

The court proceeds to review a number of its own decisions 
and opinions and the British case of Neilson v. Harford. 

The celebrated case of Neilson v. Harford! for a time, gave 
the courts considerable difficulty. The patent was held to be 


1 1 Web. Pat. Cas, 331. 
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a‘*machine ’’ patent; and the Supreme Court of the United 
States in O'Reilly v. Morse stated the novelty to consist 
in, ‘* The interposition of a heated receptacle, in any form.’’ 
The House of Lords subsequently in Househill Coal and Iron 
Company v. Neilson? said the patent covered all ‘* machines ’’ of 
whatever construction, whereby the air was heated intermediately 
between the blowing apparatus and the blast furnace. Then it 
would not have been an infringement, my Lords, if the air 
had been heated, and drawn by suction from the heater and 
forced into the furnace? This discussion is repeated here to 
illustrate how wide of the mark a great court may go in search- 
ing the root of a patent. Can any one who has studied the sub- 
ject have any doubt that the invention lay in the process of 
smelting iron which consists in the introduction of a blast of 
heated air into the furnace during the smelting of the ore, sub- 
stantially as set forth? In fact British patentees and courts soon 
perceived this point. When the next step was invented, that of 
burning anthracite with the iron and during the blast, the 
claim of the patent therefor was correctly put in the form 
of a process and sustained.? As stated in the opinion in the 
Risdon case, Mr. Justice Bradley treated the Neilson patent as 
one for a process in Tilghman v. Proctor.? The only application 
the Neilson v. Harford case has now is to instance the mistaken 
classification of a process’’ patent as a ‘* machine ’’ patent, 
so as to cover what was felt to be a clearly patentable invention. 

The case of O’Reilly v. Morse,‘ has been clearly stated in 
Tilghman v. Proctor as quoted in the opinion now under discus- 
sion, to be a claim for a principle, and not for a process, and that 
was the obvious meaning of Chief Justice Taney. But Mr. Jus- 
tice Brown thinks that certain statements in a quotation he makes 
from the case are opposed to processclaims. He probably refers 
to such a phrase as ‘** * * * then the patent confers on him 
the exclusive right to use the means he specifies and nothing 
more.’’ The word ‘* means’’ in the quotation is used in the 
broad sense, and it is clear from the whole decision that the chief 


11 Web. Pat. Cas. 673. $19 O. G. 859; 102 U. S. 707, 724. 
2 Crane v. Price, 1 Web. P. C. 877 4 15 How. 62. 
3 Brodix, 437. 
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justice intended to rule out claims for a principle, and to sus. 
tain only claims covering an idea of means for putting the prin- 
ciple into service. There is nothing in the opinion to warrant 
the criticism of Mr. Justice Brown, that the chief justice meant 
to exclude processes. He includes them by name and classifica- 
tion in the very quotation from his opinion. 

Mowry v. Whitney,' Tilghman v. Proctor,? and The New 
Process Fermentation Company v. Maus,’ are cited as examples 
of cases in which the Supreme Court has upheld processes involv- 
ing ‘* chemical or other similar elemental action,’’ and the 
impression is given that they were so sustained notwithstanding 
previous disrepute, and that they marked the limits of invention 
proper. The cases of Cochrane v. Deener,‘ and the Bell Tele- 
phone ® are cited as examples of exception sustained, because the 
processes ‘* consisted in the use of one of the agencies of nature.” 
In Cochrane v. Deener, the agency of nature is a blast of air 
artificially produced by a machine. In the Bell case the agency 
is an electric current artificially produced by a machine. Cer- 


tainly the ** process as a whole ”’ in the leading case of definition, 
Cochrane v. Deener, did not consist in the use of one of the 
agencies of nature. 

Then the cases are summed up as follows: — 

*<It will be observed that, in all these cases, the process was 
either a chemical one, or consisted in the use of one of the agen- 
cies of nature for a practical purpose.”’ 


The opinion then opens the second division as follows : — 

** It is equally clear, however, that a valid patent cannot be 
obtained for a process which involves nothing more than the 
operation of a piece of mechanism, or, in other words, for the 
function of a machine. The distinction between the two classes 
of cases nowhere better appears than in the earliest reported case 
upon that subject, viz., Wyeth v. Stone,® in which the patentee 


1 14 Wall. 620; 10. G. 499. 494 U. S. 780; 11 O. G. 687. 
2 102 U. S. 707; 19 O. G. 859. 5 126 U.S. 1; 43 O. G. 377. 
8 122 U. S. 413; 39 O. G. 1419. 6 1 Story, 273. 
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claimed as his invention the cutting of ice of a uniform size by 
means of an apparatus worked by any other power than human. 
This was said to be a claim for an art or principle in the abstract, 
and not for any particular method or machinery by which ice was 
to be cut, and to be unmaintainable in point of law, although 
the patent was held to be good for the machinery described in the 
specification.” 

The concluding sentence of this quotation correctly states the 
holding of Mr. Justice Story; but it does not support the open- 
ing sentence of the quotation. The claim was distinctly held 
not to cover the operation of a piece of mechanism, but to cover 
cutting ice by any means or methods whatever, the abstract 
principle, the right to cut ice. The case of Corning v. Burden! 
has already been referred to in this paper. If it meant that 
a mechanical process is the function of a machine, the meaning 
does not appear in the wording of the opinion, and it has been 
ignored by the patent office, and the circuit courts, and set 
aside by the Supreme Court. The patent did not describe or 
claim a method. The case really means that when an action 
which has been performed by hand is done by machinery, there 
is not for that reason, a new method; that when a machine is 
invented to carry out an old method, the expected action of the 
machine is not patentable. An excellent example of such 
a case is found in Weatherhead et al. v. Coupe et al.? 

In concluding the argument the opinion rests upon a number 
of circuit court cases, in which it is said, substantially, claims 
were held invalid because to the function of a machine. The 
application of these cases is so involved, so difficult to appre- 
hend that they deserve analysis and comparison with some of 
the cases referred to herein as supporting ‘* mechanical 
processes ’’ or methods. 

McKay v. Jackman.? —In this case the stitch itself and the 
manner of forming it were well known. Blake invented a 
machine which put the chain-stitch into a previously inaccessible 
place by means of a new machine. There was no new method 
of forming a stitch. If Blake had been the first to make a 


115 How. 252. 5 12 Fed. Rep. 615; 22 O. G. 85. 
2 147 U. S. 322; 62 O. G. 1205. 
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chain-stitch could the patent office have refused him a patent 
for the new method of sewing?! 

Brainard v. Cramme.* — The claims in this case, forced into 
the re-issue, were as follows: — 

‘¢1, The process of treating brewer’s shavings loosely placed 
together in a vessel supplied with jets of water, substantially as 
described. 

‘¢ 2. The process of treating brewer’s shavings with jets of 
water while such shavings are being rotated or agitated in a 
vessel, substantially as described.”’ 

It is apparent that claim 1 is nondescript, that it detines no 

process, but refers to the specification. The claim is neither 
a process, nor the function of a machine. It is nothing. 
_ Claim 2 does, however, recite a process. The only mechan- 
ism necessary is a tub, bucket or vessel of some kind, a stick 
and a sprinkler. It recites the function of a machine only in 
that a single machine may perform the whole operation; but 
that machine could be destroyed, and still the process would be 
left. The proper treatment of such a process is an inquiry into 
its invention and patentable novelty, as in the case of Downton 
v. Yeager Milling Co.,* and, moreover, is not ‘* jets of water”’ 
as much an agency of nature as the blast of air in Cochrane 
v. Deener? 

The case falls within the exception of Mr. Justice Brown.! 
The state of the art made this an example of a claim covering 
the function of a machine. The claim is : — 

‘¢ The herein described method of treating seed, consisting in 
allowing it to flow downward around a central perforated steam 
reservoir, and forcing jets of steam from said reservoir outward 
through the mass of seed, the flow of said seed being regulated 
by stirrers, substantially as set forth.”’ 

There was no novelty in treating seed by steam. Take away 
the apparatus from this claim and there is nothing new left. 
But it was necessary to examine it to so determine. Strip the 
claim of its mechanism and there remains the frame or skeleton 


1 Compare Travers v. American 3 25 O. G. 697. 


Cordage Co., 70 O. G. 277. 4 Gage v. Kellogg, 23 Fed. Pep. 
2 12 Fed. Rep. 621; 22 O. G. 769. 891: 32 O. G. 381. 
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of a method, which if new would have been patentable. 
Compare the case with the Supreme Court case of Lawther v. 
Hamilton,! in which the claim was : — 

‘‘ The process of crushing oleaginous seeds and extracting the 
oil therefrom, consisting of the following successive steps, viz., 
the crushing of the seule under pressure, the moistening of the 
seeds by direct subjection to steam, and, finally, the expression 
of the oil from the seed by suitable pressure, as and for the 
purpose set forth.’’ 

Justice Bradley speaking for the court says: ‘* And why is 
not such new method of obtaining the oil and making the oil-cakes 
a process? There is no new machinery. The rollers are an old 
instrument, the mixing machinery is old, the hydraulic press is 
old. The only thing that is new is the mod of using and apply- 
ing these old instrumentalities. And what is that but a new 
process? This process consists of a series of acts done to the flax 
seed. It is a mode of treatment. The first part of the process 
is to crush the seeds between the rollers. Perhaps, as this is the 
only breaking and crushing of the seed which is done, the rollers 
are required to be stronger than before; but if so, it is no less a 
process.”” This claim was considered from the stand-point of 
invention, and, though the improvement consisted mainly in 
omitting a step, was sustained. 

It would be a refinement without effect to distinguish this 
claim from a purely mechanical method because of the fact that 
it brings in the old step of subjection to steam. But conceding 
such a point as suggested the Supreme Court case of Downton v. 
The Yeager Milling Company,’ offers an example of a purely 
‘mechanical process ”’ in the following claim: — 

‘¢ The herein described process of manufacturing middlings — 
flour by passing the middlings, after their discharge from a 
purifier through and between rolls, and subsequently bolting and 
grinding the same, for the purposes set forth.’’ 

No criticism was made upon this claim. It was considered 
solely from the stand-point of invention and patentable novelty. 

It has not even so much of an ‘‘ agency of nature ’’ as was 
present in the Cochrane v. Deener case. 


1124 U.S. 1; 42 G. 487. 2 25 0. G. 697. 
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Hatch v. Mofftt.:— In this decision the claim is quoted and 
the court then says, ‘* This was not intended to claim merely the 
mechanism, but, at least, the mode of operation generally, 
This claim is void.’’? The claim had been admitted void as 
far as for a method, in advance. The case of Brainard y, 
Cramme has already been discussed. It does not seem to be 
sufficient in itself to at once dispose of any claim not involving 
**chemical or other similar elemental action’’ or ‘* one of the 
agencies of nature.’’ It is probable, too, in view of the admis- 
sion of the plaintiff in Hatch v. Moffitt, that there were reasons 
in the art for not urging the claim. 

Sickles v. Falls Company.*— This is the commonly used 
horrible example of a claim for, an effect or function.”’ It 
is not a case of the function of a machine. It does not state so 
much. It merely states the object or purpose of the machine, 
and is an excellent example of a different kind of claim, fune- 
tional claim, a claim for a result. This distinction is a fine one, 
but clear and well understood by patent lawyers. 

Excelsior Needle Co. v. Union Needle Co.*—This is a 
remarkable case and well illustrates how mistakenly a decision 
of the Supreme Court upon a patent may be applied. Hopson 
and Brooks had a patent granted them for a machine for com- 
pressing articles of metal in dies, August 9, 1864, and re-issued 
December 12, 1865. In addition to other articles they swaged 
needles for sewing machines. February 6, 1866, they took out 
a patent on an improvement showing a die for needles. July 4, 
1871, they received a patent for the needle made by the machine 
of the preceding patents. The court seems to have had an idea 
that the latter patent would improperly extend the monopoly of 
the first patent, a doctrine since clearly defined by the Supreme 
Court in The Mosler Safe and Lock Company v. Mosler, Bah- 
mann & Co.® and Miller v. Eagle Mfg. Co.;* but the main 
reason given in the needle case was that the later patent was void 
because for an article made by the machine! That is, that the 


1 15 Fed. Rep. 252. 4 32 Fed. Rep. 221. 
2 Brainard v. Cramme, 22 O. G. 5 430. G. 1115. 
769. ® 66 O. G. 845. 

3 4 Blatchf. 508; 2 Fisher, 202. 
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article was the function of the machine and that the first and the 
last patents were for the same invention and functions. 

Corning v. Burden is applied by the Circuit Court in a manner 
that probably would have opened the eyes of Mr. Justice Grier 
to the possibilities of the decision he wrote. The point that an 
article of manufacture if made by a machine is not patentable 
because the function of a machine, remarkable as it is, does not 
seem to apply with very great force to the discussion of the 
relations of processes and functions. 


Upon a careful reading of the three patents, and especially of 
patent No. 248,599 to Medart, the expert patent examiner or 
lawyer will perceive that the specification does not clearly point 
out the new step, or the change from the old order to the new 
and this is at once strongly suggestive of a lack of novelty in 
the claims. A study of the claims themselves in the light of the 
general information of any tribunal which could pass upon them 
might, it would appear, incline the tribunal to say at once that 
there could be no invention or novelty in the separate steps or in 
the sequence. But the office allowed these claims, a circuit 
court sustained them, and upon the face of the returns no tribu- 
nal has found the method old. So that whatever opinion one 
might have of the novelty of the method, at first glance, the 
criticism might be more difficult to prove than to state. 

The specification does not describe a single machine, but 
an apparatus, a series of machines. Suppose flour had never 
been ground from wheat, or oil expressed from seed, and 
one should invent an apparatus taking the grain or seed 
and after varied manipulations producing the flour or oil. 
Can it be said that such an inventor has not a new method? 
And may he not improve upon that method? May he not 
omit some parts of the apparatus, change the order, reduce 
the number of stages, add new steps, and be entitled each 
time to a method claim whether or not he based his claims upon 
‘chemical or similar elemental action ’’ or ‘* one of the agencies 
of nature???’ Was the claim in Lawther v. Hamilton sustained 
because of the common use of steam? That was not the inven- 
VOL. XXIX. 37 
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tion, the new feature of the claim, and not the reason of the 
court. From the broad claims stating a new industry the 
new method might dwindle in importance down to the dis- 
appearing point where invention merges into ‘* mere mechan- 
ical skill’? or the ‘‘mere judgment of the operator,’”’ and 
yet at no stage define the function of a particular machine. All 
such properly drawn method claims are entitled to stand up and 
be riddled by the citations of prior use or knowledge, instead of 
being buried alive in the Potter’s Field of unrecognized and 
unclassified claims. 


VI. 


To sum up the teachings of decisions: The great majority 
of properly drawn claims for chemical and similar processes rely 
for their patentability upon new relations and functions given to 
old ingredients or agents. The patentability of the great majority 
of properly drawn method or manipulation claims rests upon new 
relations and functions given to old organisms or a new treat- 
ment of old materials. Whether the ingredients, agents or 
organisms be new or old the only test for patentability is the 
application of the statutory bars, and in this both processes and 
methods stand upon the same footing. 

The opinion in the case of Risdon Iron and Locomotive Works 
v. Medart et al., cannot make claims defining steps in the produc- 
tion of an article which may be performed by hand, or by a set 
of machines, fall under the narrow designation of ** function of 
a machine.’’ There is not a single decision of weight or char- 
acter that supports that extreme statement. To apply the spirit 
of the language of Mr. Justice Brown the courts must hold that 
no method which can be carried out by hand or machinery is 
patentable. To do this decisions of the Supreme Court of com- 
paratively recent date must be ignored, and this single opinion 
must outweigh the holdings of the several courts in the many 
cases from which the cited examples have been selected and the 
crystallized convictions of the bar and the Patent Office. 


Wa ttTer Forwoop Rocers. 
WasHINGTon, D. C, 
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Harrer’s WEEKLY has perpetrated a libel upon one of the justices of 
the Supreme Court of the United States, in its abominable picture rep- 
resenting the opening of the re-argument in the Income Tax cases. Mr. 
Justice Gray is represented as being asleep, notwithstanding an orator 
is haranguing the court in the most animated manner. 


Fatse Pretenses.— The Chicago judge who has recently decided 
that a pickpocket is not punishable for being caught with his hand in 
another man’s pocket because there was nothing in the pocket to steal, 
was remarkably considerate after all. He might have ordered the man 
whose pockets made all the trouble under arrest for false pretenses. — 
Lockport (N. Y.) Sun. 


‘* ContracTEe.’’ — Those purists who are fussy about the coining of 
anew word, although necessary to prevent a circumlocution, will prob- 
ably sniff at the word ‘*‘ contractee ;’’ but it has come into vogue as a 
legal word, and has come to stay. Upon the question whether a given 
relation is that of master and servant, or that of a proprietor and an 
independent contractor, scholarly judges in authoritative courts have 
already begun to use the expression, contractor and contractee.} 


Tue University oF Vircmia Law Scuoor.— The law school of the 
University of Virginia has one hundred and forty-five students, twenty- 
five of whom graduated this year. The students are almost entirely 
residents of the Southern States, though two hail from Massachusetts, 
two from California, one from Indiana, two from Montana, two from 
New York, one from Rhode Island, one from New Jersey, one from 
Canada, and one from New Brunswick. The course of instruction is 
two years. This school enjoys the distinction of being presided over 
by Professor Joun B. Minor, LL.D., author of Minor’s Institutes. 


1 See, for example, Daley v. Boston &c. R. Co., 147 Mass. 101, 112, anno 
1888, opinion by Devens, J. 
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Founp tae Court Guitty.—A dispatch from Perry, Oklahoma, to 
the Kansas City Times, says: — 


George Parker, a citizen of Alva, Oklahoma, was arraigued a few days ago 
before Judge Goodwin for drunkenness and disorderly conduct. Judge Good. 
win impaneled a jury of twelve men to try the case, who returned a verdict of 
guilty against the court. The verdict read: “ We find the defendant, George 
Parker, not guilty as charged, but we find the judge of this court guilty of the 
offense charged against the defendant, and that the costs in this case be 
assessed against him.”’ Since the trial Parker has had the judge arrested for 
drunkenness in office. The jury was composed of the best men in town, 


Tue Law or France Prior To tHe Cope NapoLeon. — Avant le Code 
Napoléon, la France était divisée en pays de droit écrit, et en pays de 
droit coutumier. Les premiers comprenaient toutes les provinces qui 
avaient admis le droit romain ; les autres étaient régies par les Coutumes. 
Il y avait 360 Coutumes, dont soixante générales et 300 locales. Les 
principales étaient: celles de Paris, d’ Orléans, et de Normandie. Un 
grand nombre étaient écrites. Néanmoins partout le droit romain était 
considéré comme droit commun. Seulement dans les pays de droit 
coutumier, on y avait recours que dans les cas non prévus par les cou- 
tumes.— La Revue Legale (Montreal). 


Deatu or Lorp SeLsorne.—A notice of the death of this eminent 
lawyer and judge, which took place in May, was crowded out of our 
last issue. He was famous at the English Bar a generation ago, under 
the name of Sir Roundell Palmer. His greatest title to fame is that, 
while holding the office of Lord Chancellor, he carried through, with the 
aid of the Jate Lord Coleridge, then Attorney-General, the striking law 
reforms which have reduced judicial procedure in England to such great 
simplicity. In recognition of this work the American Bar Association 
in 1891 voted him, jointly with the late David Dudley Field, a medal 
of honor.! 


Tae Law anp Rerorter.— Our old friend, the 
Criminal Law Magazine and Reporter appears to be redivivus. We 
missed it entirely during the last year, and supposed that it had gone 
out of existence, but it turns up smiling this year, published monthly 
and bearing the marks ‘‘ Vol. XVII, No. 1,’’ under the editorial man- 


1 See 25 Am. Law Rev. 826, 925. 
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agement of James S. Irwin, Esq. It is essentially the same, in its 
leading features, as formerly. There is, first, a leading article; then a 
number of reported criminal cases; then notes of criminal cases and 
items of general interest; then humors of the criminal law; and then a 
digest on recent criminal cases. It is published by Frederick D. Linn 
and Co., at Jersey City, N. J. We hope that it may long continue to 
float. 


Tue Western Reserve Law JournaL. — This new venture in legal 
journalism is edited and published by the faculty and students of the 
Franklin T. Backus Law School, of the Western Reserve University of 
Ohio, at the price of one dollar per year. The first number contains 
an excellent portrait of the late Judge Rufus P. Ranney, and a sketch 
of that distinguished lawyer by F. T. Wallace. It also contains an 
article on the question to what extent the capital stock of moneyed cor- 
porations is a trust fund for its creditors, by Judge Stevenson Burke ; 
also recollections of the judges and lawyers of Portage County, Ohio, 
by Hon. Ezra B. Taylor; together with a varied and interesting miscel- 
lany. These student law journals are an excellent means of education, 
and some of them, like the Harvard Law Review, are capable of reach- 


ing a high standard. We wish this one all the success which the 
talented young gentlemen who have it in charge can achieve for it. 


Te Rariway Strikers’ Consprracy Case.— The article 
by Mr. Woodworth, which we put in our department of articles in this 
number, illustrates the kind of law which those misguided patriots who 
are denouncing the Supreme Court of the United States for its decision 
inthe Debs case, would giveus. The complaint alleged against the Fed- 
eral judiciary for their rulings in that and other similar cases has been 
that they have set aside the right of trial by jury in a very important 
class of criminal actions, and substituted in its place what is called 
‘government by injunction.’? The kind of trial and the kind of jus- 
tice which we would get through the process of trial by jury in such 
cases is strikingly illustrated by the article to which we refer. The 
trial took place before one of the most learned, patient, and impartial 
judges upon the Federal bench. Herealized fully the great importance, 
not only to the accused, butalso to the public, of hearing the case with- 
out any hurry or impatience. The result was a trial which lasted jive 
months, and a charge to the jury applying the law to the different 
features of the evidence, the longest on record except that delivered by 
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Lord Cockburn in the Tichborne case. The evidence was perfectly 
clear. The existence of the conspiracy charged inthe indictment was a 
matter of public notoriety ; but it was proved by evidence of the most 
convincing character, and the accused persons were connected with it 
by their own admissions. But there were two criminals on the jury; we 
. do not mean general criminals, but criminals quoad hoc: two men 
occupying respectable positions in society—or they would not have 
been summoned on the jury at all —who, as shown by their own declara- 
tions, went upon it with the deliberate purpose of resisting the convic- 
tion of the defendants at all hazards and without regard to their oaths as 
jurors ; two men consciously violating their oaths and refusing to apply 
the law, as laid down by the court, to facts which, from the evidence, 
they knew to be true; thus obstructing public justice, in a trial consum- 
ing the strength of a Federal judge for five months and costing the gov- 
ernment twenty-five thousand dollars. This is the vaunted jury trial 
which a portion of our fellow-citizens are so solicitous of preserving in- 
violate. This case illustrates the truth that the real reason that a portion 
of the American people are so solicitous about any infraction of the 
system of trial by jury is that the trial by jury, and with it the miserable 
doctrine that jurors are judges of the law as well as of the fact, is really 
a popular negative upon the execution of the laws. The greatest friends 
of that system are the law-breakers and the friends of the law-breakers. 
We do not deny that the system of trial by jury still has its uses. We 
do not advocate its abolishment. We do not take the strong ground 
against it which has been recently taken by Judge Sutherland of Utah, 
author of the celebrated work on damages, in his address before the bar 
association of that Territory. He advocates keeping out of the consti- 
tution of the new State of Utah the provision, existing in all our Amer- 
ican constitutions, that the right of trial by jury shall remain inviolate, 
thus leaving the question of the preservation, abolishment, or modifica- 
tion of that system, to the discretion of the legislature. 


Tue New Secretary or State.— The transfer of Hon. Richard 
Olney from the office of Attorney-General to that of Secretary of State 
was anticipated immediately after the death of Secretary Gresham. 
The substance of the change is that the first law officer of the Govern- 
ment, and the honorary head of the American Bar, becomes the minis- 
ter of foreign affairs. Whether this is the most important post in the 


1 It was decided not to repeat the farce, and a nolle prosequi was entered, 
on July Ist, as to all the indictments. 
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cabinet — whether it is more important than that of Secretary of the 
Treasury — may be questioned. The latter office has entailed such a 
severe strain upon its incumbents that several have broken down in it, 
and either died in it or soon after leaving it. The office of Secretary 
of State, though exacting and wearing, has not been so fatal to its in- 
cumbents. Mr. Seward held it for eight years, and quitted it at an 
advanced age, and lived some time afterwards; and so did Mr. Fish, 
his successor. The promotion of Mr. Olney was not due to any expe- 
rience enjoyed by him in public affairs prior to entering the present 
cabinet; for he never before held any office, aside from serving a single 
term in the legislature of Massachusetts. Outside of that service, and 
until his appointment to the office of Attorney-General in Mr. Cleve- 
land’s Cabinet, he has been assiduously devoted to the practice of the 
law. The breadth of character attained by a man who has been a mere 
lawyer all his life contradicts the oft-repeated slur that the practice of 
the law sharpens, without enlarging, the intellect. The truth is that a 
practicing lawyer has in his keeping every human interest, in his breast 
every human secret, and he deals with every human motive. No pro- 
fession has an equal tendency to enlarge the human mind; and none 
has a greater tendency to exalt the human character than the practice 
of law, when properly pursued. Mr. Olney is sixty years of age, and 
is physically and mentally vigorous. Whether he will be as successful 
in the management of our foreign affairs as he was in the Department 
of Justice is doubtful. The doubt rests upon the well-known disposi- 
tion of the President to be master of every thing that he can bring 
within the scope of his indomitable will. He could not manage the 
litigation of the government: that required too much technical knowl- 
edge and too much exacting attention to particular matters. But there 
is a wide-spread belief that he is his own Secretary of State, and that 
he is directly responsible for some of the blunders which were attributed 
to Mr. Gresham. 


Tae New Arrorney-Generat.— The President has appointed Hon. 
Judson Harmon, of Cincinnati, to the office of Attorney-General, to fill 
the vacancy caused by the promotion of Mr. Olney. Not much is 
known of Judge Harmon outside of his own State. This is due to the 
fact that his judicial services have been rendered in subordinate courts, 
in the Court of Common Pleas, to which he was declared clected in 
1876, but unseated after a contest; and in the Superior Court of Cin- 
cinnati, from 1878 to 1887. He “is said to have made an excellent 
record in the latter court. He resigned the office to resume the prac- 
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tice of the law, as the senior partner in the firm of Harmon, Colston, 
Goldsmith and Hoadly. He is described as being in sympathy with 
Mr. Cleveland upon all his essential lines of policy, and consequently, 
as being ‘*‘ a Democrat of the Hamilton School.’’ What is wanted in the 
office of Attorney-General is a good lawyer, well versed in what are 
called Federal questions, possessing executive ability of the first order, 
and physical and mental strength sufficient to support the fatigues of 
that exacting office; and, so far as can be learned, there is no doubt 
that Judge Harmon possesses all these qualities. 


Views on THE Income Tax Decision. — Judge R. M. Bensamin dis- 
cusses the Income Tax decision, in a long and able article published in 
the Bloomington (Ill.) Pantagraph for May 30th. He upholds the 
constitutionality of the law, though he does not believe in its expedi- 
ency as a means of raising revenue in time of peace. But he points 
out that it may become extremely important for the government to 
possess such a resource in time of war. He concludes with the follow. 
ing paragraph: — 


But notwithstanding all this the people of this country are patriotic. They 
believe that this is a nation; they know that in the time of a great war (a war 
with a great naval power, as England for instance, when our ports might be 
blockaded), a mere tariff or duties imposed on imported goods would afford 
but little or no revenue; they know that the taxing power is the strong right 
arm of the nation; and when they begin to reflect and realize that the doctrines 
laid down by the majority of the Supreme Court would maim and cripple this 
strong right arm of the nation they will hope and pray that in some future 
crisis of the nation (if such crisis must needs be) the Congress will re-assert 
and the Supreme Court re-affirm the full constitutional power of the government, 
whereby it can call to its aid promptly and effectually, without regard to 
State machinery or State lines, the resources of invested wealth as well as all 
the resources of brain and muscle, for the preservation of the nation. 


An Apvertisinc JupGe.— The Canadian Law Times says, that a judge 
lately appointed to an inferior court in Ontario, presents a card in 
several newspapers, in which he says: ‘‘ Mr.——, barrister, having 
just been called to the Bench, desires to offer his most sincere thanks 
to his numerous clients, and at the same time to announce to them that 
Mr.——, barrister, has been chosen as his successor, and intrusted with 
the settlement of all business now in his hands. The judge invites his - 
clients to continue their patronage to his successor, whose legal acquire- 
ments and aptitude are a sure guarantee of satisfaction to all. Mr.—— 
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keeps his office at the corner of ——- and——streets.’’ The ‘‘ succes- 
gor ’’ is not asolicitor, though he practices as one. Here is a case for the 
discipline committee. As for M. le Juge, the Law Society cannot reach 
him, but suitors had better beware how they employ any one but his 
«‘successor.’’ This could not have been expected in Canada, and its 
repetition need not be anticipated. 


NewsPAPER ENTERPRISE AND Contempr oF Court.— A smart Aleck 
of a newspaper reporter down in Southern California undertook to play 
detective and write up an insane asylum, by resorting to the ruse of 
getting himself committed to it for insanity. Unfortunately for him, 
and possibly for the public, while he was shamming insanity before the 
judge, a fellow in the audience recognized him and ‘‘ gave him away.”’ 
Thereupon the cruel judge sentenced him to pay a fine of two hundred 
dollars and to be imprisoned in the county jail for one hundred days, 
for contempt of court. He will now have an opportunity to write up 
the county jail. Meanwhile the enterprising journal on which he did 
duty as ‘scribe ’’ will ‘‘ howl its words out on the desert air where 
hearing cannot latch them,”’ in its effort to convince the public that the 
judge in thus muzzling the freedom of the press, has been guilty of 


an act of foul tyranny. P. S.— The fellow has paid the fine and is out 
of jail. 


Tue Ricut To Spit on THE FLoor.— stheticism has not reached 
such a point in Michigan that a railway station-keeper may rightfully 
expel a passenger from the station house for spitting on the floor.! It 
would seem, however, that such a person ought to be expelled, and 
ought then to be shipped over to Chicago, and put in one of Yerkes’ 
moving hog pens, where the passengers are packed together like swine 
in a sty, and where they enjoy such treatment, because it is an evidence 
of the rapid growth of their great city. 


One Court-Proor Law.— The Supreme Court of the United States 
has managed to render one popular decision in again sustaining the con- 
stitutionality of the Chinese Exclusion Act. The particular benefit 
conferred by the present decision is the confirmation of the authority of 
the customs officials to pass upon the facts upon which alleged prior 


1 People v. McKay, 46 Mich. 439. 
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residents claim the right to land. The Chinese have always had a warm 
affection for the Federal courts and an equally marked dislike for the 
Custom House. If they could have their way every coolie who tried to 
enter the country in violation of the Exclusion Act would have his case 
passed upon by the Supreme Court of the United States. The courts 
have become weary of having their calendars blocked by the applica- 
tions of On Dek, Wah Fat Lung and their various cousins for admission 
as California pioneers, and have decided to leave the work of sifting 
where Congress put it. In the course of thirteen years of experiments 
we have succeeded in making the Golden Gate pretty nearly coolie- 
tight. If we could be equally successful on the British Columbia and 
Mexican borders the Chinese problem would cease to disturb us.— San 
Francisco Examiner. 


Femace Barristers 1x Canapa.— The Canada Law Journal says:— 


By an Act of the last session of the Legislature, ‘“‘The Law Society of 
Ontario’’ is empowered, in its discretion, to make rules for thesadmission of 
women to practice as barristers-at-law. ‘The Law Society of Ontario” which 
is referred to in the Act of 1892, which is amended by the recent Act, is, we 
believe, a non-existent body. The corporate name of the Law Society of this 
Province is ‘The Law Society of Upper Canada.” (See R. 8S. O., c. 145, 
s. 2.) The Law Society of Upper Canada has, it is true, passed rules 
which are probably wholly ultra vires, providing for the admission of women to 
practice as solicitors; but whether it will persist in passing similar rules to 
permit women to be called to the Bar remains to be seen. 


The Canada Law Journal opposes the admission of women to the 
Bar. It is afraid that if they were admitted to the Bar, some of them 
might so distinguish themselves as lawyers as to get on the Bench. 
** Admission to the Bar,’’ says our contemporary, ‘‘ means a qualification 
for the Bench. ‘To allow women to be called to the Bar, and to deny 
to them the legitimate aspiration of attaining a seat on the Bench, would 
seem unreasonable. The question then is, Is the public prepared to 
see, and is it in the public interests that it should see female judges on 
the Bench? We are firmly persuaded that neither the one nor the 
other is the case, and the only legitimate way of keeping women off the 
Bench is by excluding them from the Bar.’’ We hope that the real 
motive of our learned contemporary in desiring to exclude women from 
practicing at the Bar, is not the dread of competition with them. 


‘* Usurpers’’ anp ‘‘ Usurpers.’’— ‘‘ If the provisions of the Con- 
stitution can be set aside by an act of Congress, where is the course 
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of usurpation to end?’’—Justice Stephen J. Field, in his first opinion 
upon the question of the constitutionality of the Income Tax Law of 
1894. 

If an act of Congress, framed to raise the revenue necessary to the 
support of the government, the public defense, or the suppression of 
domestic insurrection, in short, the life of the nation, is to be set aside 
by a decision of a court, in the exercise of an authority which never 
was granted by the constitution, but which was and is usurped, such 
decision being rendered by a bare majority of the court, one of the 
judges voting both ways after two different hearings, such decision 
being opposed to a previous decision of the whole court on substan- 
tially the same question,!— where is the course of the usurpation to end? 
If a decision rendered by an unanimous court, holding an income tax 
law to be constitutional, is to be set aside by the flopping-over to the 
other side of the question of a judge who —as Mr. Justice Field did,— 
participated in the rendition of the former decision and who concurred 
in it, where is judicial somersaulting and tergiversation to end? 


Mrs. Betva A. Lockwoop, Atrorney at Law.— This lady, a con- 


spicuous advocate of woman’s rights, who had been admitted as 
attorney in some courts outside the State, notably in the Supreme 
Court of the United States, a year or two ago appeared before our 
Court of Appeals and asked to be allowed to practice law in that court 
on taking the oaths required by the statute. The four judges on the 
bench at the time being equally divided in opinion, her application failed. 
Thereupon, she applied to the Supreme Court of the United States for 
a mandamus to compel the Virginia Court of Appeals to allow her to 
qualify as an attorney in that court. The Supreme Court, being clearly 
without jurisdiction in the matter, refused to award the writ. Subse- 
quently she renewed her application to the Court of Appeals when there 
was a full bench, and three of the five judges decided in her favor; but, 
not being present, she did not qualify. Recently she appeared before 
the new court and again asked to be allowed to qualify. The judges 
unanimously refused to grant her that privilege, the court being of 


1 Springer v. United States, 102 U. 
8. 586. This case was not, however, 
decided by the entire court, as some 
have supposed. Though there was no 
dissent Clifford and Hunt, JJ., were 
absent on account of sickness. It was 


therefore the decision of seven judges, 
and it has been overruled by Jive, two 
of them (Field and Shiras) enjoying 
the distinction of having voted both 
ways on the same question, and one 
of them (Shiras) in the same case. 
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opinion that the statute allowing any person to practice law in this 
State who is authorized to practice in any other State or Territory of 
the United States, or in the District of Columbia, does not include 
women.' The statute had its origin more than half a century ago, 
when a woman lawyer in this country was unknown. Several times in 
recent years efforts have been made to induce the legislature to change 
the law so as to admit women to the bar, but each time the effort failed, 
It would be remarkable, that a Virginia woman should be denied the 
privilege of becoming a practicing lawyer in the courts of the State, 
and that a non-resident woman should be accorded that privilege. If 
Mrs. Lockwood ever expects to practice law in this State she must pre- 
vail on the legislature to give her the status of a man.— Virginia Law 
Register. 


Can Lie? — It seems from the following note in the 
Chicago Legal News, signed by the initials of our learned friend Judge 
Bradwell, that this question must be answered in the affirmative. It 
will be recalled that Judge Bradwell, in addition to his learning asa 
lawyer, and his ability and aptitude as an editor, is a skillful photog- 
rapher and half-tone engraver : — 


The law as to how far photographs may be used in evidence is not settled. 
It is sometimes asked, ‘“‘can the-camera lie, and are photographs reliable?” 
This depends upon circumstances. A short time since, in connection with 
another artist, we focused two cameras upon a court of three judges, and used 
for a flash light blitz pulver, which lasted only the hundredth part of a second. 
When one of the plates was developed it was found that the eyes of the chief 
justice were closed as if in sleep, while in the other they were wide open. 
If the question had been to prove whether the chief justice was asleep 
at the fraction of a moment of the taking, all that would be necessary 
to do, would be to introduce a print from one of the negatives; if to 
prove that he was wide awake and attending to business, to produce a print 
from the other negative, or in other words “ look on this picture and then on 
that.’’ The difference in these negatives is easily explained by those who took 
them, but not by the ordinary judge or lawyer. 


Tue Cairornia Copr Commission.— The Code Commission appointed 
by Governor Budd under an act of the late legislature has convened, 
appointed its chairman, elected a secretary and is now ready for busi- 
ness. It is in order to caution the Commission against an excess of 
zeal, or rather against throwing its doors so wide open that it shall run 


1 Va. Code, 1887, § 3192. 
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the risk of being swamped beneath the flood of suggestions and advice 
which it seemingly invites. Law-making, whether it be original or 
amendatory, is a science as well as an art, and itis the duty of the newly 
appointed Code Commission to take up the existing body of law, recon- 
cile and harmonize its conflicting provisions wherever possible, and make 
such recommendation, to the next legislature as may assist that body to 
systematize and symmetrize the codes, but it is not its duty to invite 
proposals for new laws from every Tom, Dick and Harry who may 
imagine that he has a special gift for framing laws or who has a personal 
and special grievance against some law as it now exists. The Code 
Commission has said that it will rely in great measure upon the bench, 
the bar and the press for aid in thorough discussion of personal amend- 
ments. Experienced lawyers ought to give valuable help in this work 
of codification, but the heavy labor is sure to fall upon the commission- 
ers, nor can it be shifted. Almost the entire work of the codification 
of New York laws was done-single-handed by David Dudley Field, who 
had a genius for such work.— San Francisco Chronicle. 


Tue Income Tax Deciston.— We shall not attempt an extended 
notice of this important decision in the present number, especially in 


view of the fact that we have not, at the time of this writing, received 
all the opinions which were delivered. It would be mere presumption 
in an editor to thrust upon his readers a dogmatic opinion upon a great 
constitutional question which has been twice argued before the highest 
court in the Union by lawyers of the highest rank and ability, and which 
has been finally decided by that court,— at least without a further study 
of the question than we have been able to give it. We merely note the 
fact that the court granted a rehearing after rendering its first decision, 
if it could be called such, and that, Mr. Justice Jackson having re- 
sumed his seat, the case was reargued before a full bench. It was 
believed, though of course not known, that the views and predilections 
of Mr. Justice Jackson were in favor of sustaining the law. Such 
proved to be the fact; but Mr. Justice Shiras, who wrote no opinion 
when the case was first decided, and who then voted in favor of sus- 
taining the law, changed his views upon the second argument and voted 
in favor of overthrowing it. This made a bare majority of the court 
against the law. Mr. Justice Shiras has been somewhat inconsiderately 
criticised by a portion of the lay press for this change of opinion. We 
do not sympathize with those criticisms. It becomes a good judge 
always to keep his mind in a state of receptivity and to be willing to be 
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taught, as long as a case remains within his jurisdiction. Nevertheless, 
from our standpoint, it would have been a more edifying spectacle to 
see a judge who had voted to overthrow the law, change his views and 
vote the other way on a re-argument. The mere fact that Mr. Justice 
Shiras changed his view shows that the question is a doubtful one, 
This being so, and it being a question of the power of the government 
to raise revenue in a particular mode —a power which may become 
extremely important to it in the case of a foreign war, cutting off its 
power to raise revenue through duties on imports,— our reiterated view 
is that a justice having any serious doubt upon a question ought to have 
voted to sustain the law. That the question is doubtful, to say the 
least, is shown by the fact that the same court in the year 1880, unani- 
mously decided it the other way.!' The decision has not strengthened 
the confidence of the American people in their Federal court of last 
resort. It has not escaped severe criticism that, on every essential 
point, the decision of the majority is in favor of the rich, and the talk 
is freely bandied about that the court is and always has been a rich 
man’s court and a corporation court. While acquitting the judges of 
any intention to bring such an imputation upon their court, no one can 
follow the course of its decisions without becoming impressed with the 
conclusion that those decisions justify the imputation in some degree. It 
really seems that where the government, or the scattered and segregated 
people, stand on one side, and rich individuals or corporations stand on 
the other, the Federal judicial mind glides easily to a result favorable 
to the latter. While this has not been universally true, we are not pre- 
sumptuous in making the charge, in view of the fact that it has been 
made in more than one dissenting opinion filed in the court itself. It 
is made, in substance, in some of the dissenting opinions filed in the 
Income Tax Decision. It was inferentially made in the dissenting 
opinion of Mr. Justice Campbell in Dodge v. Woolsey.” 


Report OF THE CALIFORNIA GRAND JURY ON THE ADMINISTRATION OF 
Justice 1x THAT StatTe.— In a former number of this Review we printed — 
an extract from the address of the non-partisan committee, of San 
Francisco, to the electors, prior to the last election in California, in 
which it held up to public view, among other things, a corrupt admin- 
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istration of justice.’ It was recopied from our pages in some of the 
Eastern publications. For this we were denounced by one or two of the 
small kitchen organs of the railroad company which has so long domin- 
ated the State government of California in all its branches. We say the 
small organs, for the large ones seem to be all on a strike for higher 
wages. It was claimed that the non-partisan organization was a hand- 
ful of mugwumps and malcontents, not representing any considerable 
portion of the public opinion of California. This statement was grossly 
untrue. That organization included within its ranks many of the best 
and foremost citizens of San Francisco; and three years ago it elected 
its candidate for mayor, who proved to be a most capable and deserv- 
ing officer. Its failure to succeed at the last election was due chiefly to 
the fact that the reform movement took a different direction and centered 
upon a man whose attitude toward the ‘‘ octopus ’’ which has so long 
held the State of California in its grasp, pointed him out before all others 
as the candidate of those who are struggling for deliverance from that 
thralldom ; and he was elected by a majority more than double the vote 
cast for all his competitors combined. We suppose that we shall now 
be taken to task by the same organs for reprinting those portions of the 
report of the grand jury, filed in the Supreme Court of San Francisco 
on the 12th of June last, which deal with corruption in the admin- 
istration of justice. Even the report of a grand jury may possibly pro- 
ceed upon erroneous conclusions of fact; and we therefore omit the 
names of the judges who are charged in this grand jury report of being 
guilty of misconduct in their offices. 

Concerning the indictment, trial, and exoneration of one of the police 
justices of San Francisco, for the offense of knowingly and corruptly 
taking straw bail, the grand jury in question proceed to say: — 


During the session of the body many complaints were made about the mal- 
administration of justice in the department of the Police Court presided over 
by Judge Persons charged with crime, who were also possessed of a 
little political pull, were able to get continuance after continuance, until the 
prosecution lost all patience and abandoned their cases, or, in their desperation, 
appealed for relief, to the grand jury. Week after week complaints were made 
to the jury about the actions in this department, and finally a most flagrant case 
caused Judge to be summoned. An accusation stating the facts, and 
asking that Judge be removed from office, was presented to the Presiding 
Judge, Sanderson, of the Supreme Court. A trial was had, and, despite the 
facts as stated above, Judge was exonerated and publicly commended for 
having taken so much trouble as to go to his bailiff’s saloon at night to accept 
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a worthless bond. Such action on the part of the sworn officers of the law will 
nullify the good work of any body of citizens banded together to induce people 
of means to visit this city either for pleasure or investment. How such actions 
can be commended is a mystery, and it is by such that judges and courts are 
brought into contempt by the people. We would recommend that the police 
authorities detail officers to examine into the qualifications of sureties on bonds 
so that worthless characters cannot ply their trade any longer. It is a pleasure 
to say that we found Judges Conlan, Low and Joachimsen attentive to duty, 
and that not a single appeal was taken from their courts to the grand jury, 


In another place this courageous grand jury takes up the unsavory 
record of a judge who seems to have run the most active divorce mill 
in California, if not in the whole country : — 


Complaint was made that disbarred attorneys were making a specialty of 
divorce proceedings, and that they seemed to have a monopoly of the business 
of one court. We found that Judge heard 217 divorce cases during last 
year, which was an average of about one a day. Many of them were cases in 
which the defendant was not represented, and were heard in the privacy of the 
Judge’s chambers, the only persons present being the Judge, the person inter- 
ested in obtaining the divorce, and the attorney, so called, who was to profit 
financially by the divorce being granted. The law requires all cases to be heard 
in open court and inthe presence of the clerk and bailiff. Judge informed 
the jury that he no doubt had been a little too lenient, but that he would do 
better hereafter. 


Nor did this grand jury refrain from laying hold of the Presiding 
Judge of the Supreme Court of San Francisco— the very court by 
which the grand jury had been appointed; nor from making an implied 
charge of corruption against another judge of the same court; nor 
from leveling the same implication against the Supreme Court itself. 
This part of its report was as follows :— 


The Presiding Judge of the Supreme Court assigned the cases of the two 
most directly interested in the frauds, one of whom had been awarded 
by a deputyship in the County Clerk’s office, to Judge who had just 
been elected to the bench, and who, being a party to the election, should not 
have tried election fraud cases. A demurrer to the indictment was sustained 
and the doctrine was judicially put forth that a person not a regularly sworn 
officer of election could perpetrate almost any fraud and he could not be 
punished. Feeling that this was the most flagrant case of lawbreaking and 
that it violated one of the fundamental principles of our government, the 
jury returned another indictment, and it was assigned to another department. 
What the influence was which caused Judge ——— [another judge] to dismiss it 
without hearing any of the evidence cannot be discovered, but it would cer- 
tainly appear, by the continuances which are granted in election-fraud cases, 
that some great power is at work —a power which seems to be effective enough 
to almost paralyze the courts. 
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Another branch of the election frauds in which this body took considerable 
interest was the case of hotel stuffing, in which Steinberger, a Deputy Regis- 
trar, took a prominent part. He was indicted with his accomplice, Cohen, and 
their cases were assigned to Judge Wallace’s department. Their political pull 
or outside interference did not seem to work, the indictments were held to be 
good, and the persons charged were found guilty. Several attempts were made 
to obtain a confession from Steinberger, and two or three times, through the 
efforts of his friends, he was on the point of telling how and at whose instiga- 
tion the frauds were perpetrated; but at the last moment, on a promise of relief 
to come from the Supreme Court, and that he would be admitted to bail and 
the cases would be allowed to drag until they had been forgotten, he refused to 
make the confession. Singular to relate, about two weeks ago certificates of 
probable cause were granted both men by the Supreme Court, and application 
for bail was made to Judge Wallace, A representative of the District-Attorney’s 
office appeared willing to allow Cohen, the accomplice of Steinberger, to be 
admitted to bail in the sum of $10,000, and the application was taken under 
consideration by Judge Wallace. The matter was brought to-the attention of 
the grand jury, and this body requested Mr. Barnes to resist the application to 
admit to bail. 

The knowledge of Steinberger as to what the Supreme Court’s action would 
be might be only a coincidence, but it is one which appears to be rather singu- 
lar. Itis a fact which has come to the notice of this jury that a person who 
had been convicted of a crime in 1888 was released on a writ of probable cause 
issued by the Supreme Court, and he is still under bonds. Hiscase has neither 
been dismissed nor retired. With this case in mind it can be readily under- 
stood how the cases of Steinberger and Cohen, once they were admitted to 
bail, might be allowed to run on for years. 

Of course such people are only the tools of crafty masters who manipulate 
elections and thwart the will of the people, but they do their work so carefully, 
and seemingly have such great influence in the courts, that it isan impossibility 
tocatch them. Their tools know or are evidently satisfied with the representa- 
tions of such influence, for they would rather suffer the disgrace of an indict- 
ment than give away any of their superiors. We had much to satisfy us that 
the bosses visited various booths in different parts of the city after the polls 
had closed, but we were unable to obtain sufficient evidence on which to base 
an indictment. It also seems a pity that the dupes of such men should suffer 
for their sins while their masters are at liberty, but it is only by making such 
work costly that it can be prevented. 


The judge over whom, according to the conclusion of this grand jury, 
‘“‘some great power was at work,’’ is reported to have said from the 
bench, on reading this report, that if the grand jury had not adjourned, 
he would have committed them for contempt. We trust that this obser- 
vation does not furnish a correct gauge of the average learning of the 
California judiciary. If any power existed to commit such a body for 
contempt, that power could not, on any possible theory, be destroyed 
by its adjournment as a public official body. The names of nineteen 
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respectable citizens were signed to the grand jury’s report. Had the 
attempt been made by this judge to commit them for contempt, there ig 
scarcely a doubt that the relative contempt due to the grand jury and 
the judge would have been carefully balanced in the public estimation, 
and that the scale in which the judge sat would have quickly flown aloft 
and kicked the beam. 

The implied arraignment by this grand jury of the Supreme Court 
of California, on the implied ground of corruption, must have filled 
with delight the breast of Mr. Philbrook, who was recently disbarred 
by that court for doing the same thing.1 But it seems to have been as ill 
founded as the implied arraignment made by Mr. Philbrook. In this 
part of its report, the grand jury appears to have allowed its zeal to 
outrun its care for the real facts. The Chief Justice of the Supreme 
Court of California wrote a letter to the judge of the Superior Court of 
San Francisco, in whose court the report of the grand jury was filed as 
a record, denying categorically the essential statements of so much of 
that report as reflected upon the Supreme Court, and showing conclu- 
sively that it was founded in a misconception of the facts. We do 
not deem it necessary to print this letter. We regard it as a satisfac- 
tory vindication of the integrity of the Supreme Court of California; 
and in view of the extraordinary fact of the court having been thus 
assailed in the report of a grand jury, it must be concluded that it was 
proper and seemly for the Chief Justice to write the letter which he 
did, pointing out the incorrectness of the charges made, and asking 
that his letter be placed on file as a record with the report of the grand 
jury in question, which was done. In the last paragraph of this letter, 
Chief Justice Beatty says: — 


In conclusion I wish only to add that if this court shall ever become as reck- . 
less of the rights of litigants as the authors of this report have shown them- 
selves to be in their eager desire to smirch the reputation of the judges, it will 
no longer be necessary for a grand jury to represent or suppress facts in order 
to lay a foundation for its censure. 


PowER OF THE Jupic1aRY TO Acts or Concress.— We call 
attention to the article of Ex Governor Pennoyer, of Oregon, upon 
this subject, which we print in another place in this number. The pro- 
fession are well aware that Governor Pennoyer entertains what lawyers 
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have come to regard as being extreme views upon this question. It 
remains true, however, that this power did not exist in the judiciary of 
the great country from which we derived our civilization, our laws, and 
our theory of government; that it has never been conferred, in terms, 
either in the Constitution of the United States, or in that of any State, 
with the possible exception of some recent ones; that it was originally 
seized on a casuistic theory, which was, if we mistake not, first pro- 
pounded by the fertile ingenuity of John Marshall in the political case 
of Marbury v. Madison.! If our recollection serves us, the power was 
so earnestly contested by the legislature of Pennsylvania, that an 
attempt was made to impeach the judges of the Supreme Court of that 
State, for declaring an act of its legislature unconstitutional. The 
doctrine would have disappeared quickly if it had been resisted by the 
American people, acting through the political departments of their 
Federal and State governments. But then, as now, they had more con- 
fidence in the judicial, than in the legislative branch of the government ; 
and it is impossible to say that they were and are not right in this 
estimation. We make these observations for the purpose of making it 
clear that the views of Governor Pennoyer cannot be slighted as being 
merely erratic: some of the ablest lawyers entertained those views a 
century ago, and some still entertain them. We sympathize with those 
views to some extent. Governor Pennoyer makes it perfectly clear 
that it was never intended by the framers of the constitution to confer 
upon the judicial branch of the government the power to set aside an 
act of Congress because of its being, in the opinion of the judiciary, 
opposed to the Constitution. The power was not only never granted, 
but it was clear that it was intended that it should not be granted. The 
court seized it, in virtue of its well-known habit—a habit which 
has attended it from first to last—of seizing jurisdiction upon 
every pretext which professional and public opinion would tolerate. 
Our theory of the subject is that professional and public opinion ought 
not to tolerate such an exercise of this jurisdiction as took place in the 
Income Tax decision. That decision was not rendered, as we supposed 
when we wrote the note on the subject in our last issue, in the case 
which was appealed from Judge Hagner, of the Supreme Court of the 
District of Columbia. It was rendered in two cases concocted in New 
York, in which stockholders living in another State brought an action 
against the directors of their respective corporations to enjoin them 
from complying with the Income Tax Law. Both actions were collu- 
sive on their face. In this respect, however, they strictly resembled 
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the leading case of Dodge v. Woolsey,! where an action to enjoin the 
taxing authorities of the State of Ohio was concocted and brought in 
the same way. It is strictly in consonance with the history of the 
Supreme Court of the United States to exercise what Governor Pennoyer 
describes as legislative power, in moot cases, concocted to enable it to 
raise its voice before the public and repeal the legislation of Congress or 
of the States. That habit began in the early case of Fletcher v. Peck,? 
decided in the year 1810, which was an action seemingly concocted in 
Massachusetts involving the title to land lately in the State of Georgia, sit- 
uated on or near the Mississippi. So anxious was the court to have the 
case got in such shape as to enable it to decide the great question which 
it was intended to have raised and decided, that, contrary to a funda- 
mental rule of appellate procedure of which the most ignorant lawyer 
is aware, the court, by consent of parties, allowed the pleadings to be 
amended before the court itself,— forgetting that the record on which 
it was called to exercise its jurisdiction, was the record of the Circuit 
Court for the district of Massachusetts, and that it could only be 
amended there, and that the proper course of procedure was to send 
down a certiorari commanding the court below to send up a more per- 
fect record. In a case thus miserably and ignorantly concocted, the 
court declared, for the first time, the great principle that a legislative 
grant is a contract within the meaning of that clause of the Constitution 
of the United States, which prohibits the States from passing laws 
impairing the obligation of contracts: a doctrine which culminated in 
the Dartmouth College case ; which was made more oppressive in a line 
of decisions declaring that a legislative surrender of the power of taxa- 
tion to private corporations — the power of the State itself to exist — 
was protected under that clause of the Constitution and endowed with 
immortality. The usurpation has steadily gone on, and finally culmi- 
nating in the Sugar Trust decision, has placed the heel of the private 
corporation so effectually on the necks of the American people that 
they are struggling to get from under it like Enceladus struggling to 
get from under Mount Etna. And the serious question now is whether 
to amend the Constitution or amend the Supreme Court. In our judg- 
ment there ought to be a constitutional amendment defining and 
restricting the power of the Supreme Court to declare unconstitutional 
acts of Congress and of the State legislatures. No such power should 
be tolerated where it operates to suppress the power of the United 
States to raise revenue for the purpose of carrying on its government. 


1 18 How. (U. 8S.) 331. 2 6 Cranch (U. S.), 87. 
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No such power should be tolerated in any case where the question is 
strictly political. 

But where the judicial branch of the government is called upon to 
assist in executing an act of Congress, or of a State legislature, then, it 
seems to us, the question presents itself in a different aspect. The 
judges are sworn to support the Constitution: they are not sworn to 
support an act of Congress or of a State legislature. When, therefore, 
they are called upon to execute either an act of Congress or of a State 
legislature, which, in their judgment, is opposed to the Constitution, 
then, it seems to us, that they have a right to withhold their aid. 
Otherwise that clause in the Constitution which declares it to be the 
supreme law of the land and which requires the judges to abide by it 
would be worthless: otherwise the symmetry of the Constitution would 
be destroyed: otherwise it would be a rope of sand. On the other 
hand, it is not clear that it is not better that it should be a rope of 
sand. No other branch of the English-speaking family conducts its 
government under a written constitution, unless we regard some of the 
acts of Parliament establishing the governments of the British colonies 
in the light of such constitutions. The people of Great Britain contrive 
to get along very well without the aid of a written constitution; the 
rights of life, liberty, and property are quite as secure in that country 
as in ours, and much more so; and we are not aware that the power 
which has been seized by the American judiciary of nullifying acts of 
legislation, and which remains operative alone through the tolerance of 
the American people, is possessed by any other judiciary on earth. 


Harvarp Law Scuoor Association. — The 25th anniversary of Prof. 
C. C. Langdell as Dean of the Harvard Law School was fittingly observed 
by the Harvard Law School Association on the 25th day of June. It 
is doubtful if a more distinguished assembly has ever gathered in Cam- 
bridge. 


Sir Frederick Pollock of Oxford University, who had come to 
this country for the express purpose, delivered the address of the day 
on ** The Vocation of the Common Law.’’ 

We have not space to give this admirable address in full, but select 
such parts of it as seem to be of most interest and value. In com- 
mencing he said : — 

‘*Twelve years ago, before I had formed any definite purpose of 
seeing with my own eyes and hearing with my own ears how the com- 
mon law prospers on this side of the ocean, I exhorted those who heard 
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my first lecture at Oxford to embrace all opportunities of greeting with 
no stranger’s welcome those brethren from the West who come to visit 
our ancient seats of learning in the name of our common tongue and 
common doctrine. Converting scripture to the use of the moment ina 
manner which would have needed no justification or excuse for a medi- 
eval lawyer, I then made bold to say: ‘ Benedictus qui venit in nomine 
legum Angliae.’ Since that time I have done what little I could do to 
fulfill my own precept; little enough in any case, in comparison of the 
reward. 

‘‘ For within a year I found myself here, and I knew that the blessing 
had come back to me by this token among others, to wit, that before 
my acquaintance with my learned friend the Royal Professor was a 
quarter of an hour old we were deep in the question whether determina- 
ble estates in fee simple are known to the common law, and if so, what 
are the properties of such an estate. 

‘* Now I am here this time at your express bidding. That honor you 
have been pleased to do me is, as regards myself, one of the most 
gratifying I have ever received. But I should fail to esteem it at its 
full worth if I were to take it as confined to my own person, and did 
not accept it as a mark of your friendly affection and remembrance 
addressed in this hour of your festal gathering to the bar and universi- 
ties of the old country. ; 
= * * * * * * * * * * * * 

‘* The fact of such a meeting as the present implies a greater matter 
than the merits of even the best law school. Harvard has sent out her 
sons to practice in the courts of many jurisdictions, and they return to 
her in no way estranged. Coming from England myself, I am here, as 
a lawyer, more at home than in Scotland. We are not a congress come 
together to compare notes of different systems, if hapily we may under- 
stand one another and profit by an exchange of novel wares; we are 
not only of one speech but of one rule; we talk freely of our law, the 
common law. 

‘* This is one of the things we do so naturally that it seems too simple 
for discussion. And yet it is among the wonders of history, and may 
not be wholly without philosophical bearings. If, as a certain school 
would have it, law be merely the command of a sovereign power, that 
which the legislature of Massachusetts, or New York, or the United 
Kingdom, has thought fit to ordain or permit; if law be this and noth- 
ing more, then it would seem that the historical and empirical coinci- 
dence between the commands it has pleased our respective political 
sovereigns to issue deserve much less importance than we have been ac- 
customed to attach to them, and that there is no rational justification for 
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your habit (existing, I believe, in all or nearly all the States) of citing 
English decisions more frequently than any other external jurisdiction. 

‘If on the other hand our traditions, our professional habits of 
thought, and our judicial practice are not foolishness, it would seem to 
be because the law is not an affair of literal precepts as the mechanical 
school would make it, but is the sense of justice taking form in peoples 
and races. The law of our English-speaking commonwealths on which 
the sun never sets is one law in many varieties, not many laws which 
happen to resemble one another in several particulars. 

‘‘Historians and publicists may discuss how far the political separa- 
tion of these States from the British crown was beneficial to the mother 
country and the emancipated family, what drawbacks were incident on 
either side to the advantages, and how far they were avoidable or not 
so. Lawyers may join them in regretting that the hostilities which at 
one time actually took place between the United States and the French 
republic were not prolonged or not serious enough to bring about an 
Anglo-American alliance. For in that event we should not only have 
escaped the war of 1813, and learnt to respect one another as comrades 
instead of adversaries in arms; not only might some great fraternal 
victory have anticipated Trafalgar, and the Napoleonic legend have been 
cut short in its career of mischief; but the exploits of our combined 
naval strength would have directed the combined intellect of British 
and American jurists to the definition and improvement of public law. 

‘* The law of nations would have been enriched with results, possibly 
of greater intrinsic merit, assuredly of more commanding authority, than 
any that we have yet seen. But a common enmity — which in this case 
turned out, as regards the United States, to arise from transitory 
causes— was not enough to found an alliance within so short a time of 
the first embittered separation. Anyhow, there is little profit to be had 
from straying into the dreamland of events that did not happen. And 
if any one should go so far on this line as to regret not only the mani- 
festly regrettable incidents of our separation, but the fact that the inde- 
pendence of the United States was established fully, clearly, and abso- 
lutely, 1 do not see how any of us, whether American or English, can be 
free as a lawyer to go along with him. 

‘* For without this perfect independence of local sovereignty and juris- 
diction it would never have been made known how deep and firm is the 
organic unity of our legal institutions and science, which the shock of 
severance and a century of independent judicial and legislative activity 
have left, in all essential features, untouched. 

‘* We need no witnesses, least of all in anassembly of lawyers, to prove 
the persistence of this unity. But on this western side of the ocean it 
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is more conspicuous than on the eastern. The very multifariousness of 
tribunals and legislatures under a Federal constitution drives you back 
from the varying details of practice in this and that State to seek the 
fountain-head of principle in the central ideas of the law. To guide and 
encourage this process is among the functions of the Supreme Court of 
the United States; we need not attempt to measure it against the high 
constitutional and political duties assigned to that court, but at all 
events it is mainly in virtue of this office that the court is not only 
renowned, but influential far beyond the borders of its actual jurisdic- 
tion. Even the Supreme Court of the United States, however, must in 
the long run be what the training and temper of the legal profession 
make it. And if we are to know what the profession at its best will be 
in the coming generation, we still have to look among those who are 
teaching and learning. If there be anyseat of learning where this ideal 
of the essential unity of the common law in all its dwelling-places has 
been wisely and diligently cherished, it is Harvard; if there be any 
teacher whose work has been steadfastly directed to this end, it is Mr. 
Langdell, whose long and excellent service to this school, and not only 
to this school, we are now happy to celebrate. 

‘* Mr. Langdell has insisted, as we all know, on the importance of 
studying law at first hand in the actual authorities. I am not sure 
whether this is the readiest way to pass examinations; that is as the 
questions and the examiners may be. I do feel sure it is the best way, 
if not the only one to learn law. 

‘+ By pointing out that way Mr. Langdell has done excellently well. 
But the study he has inculeated by precept and example is not a mere 
letter-worship of authority. No man has been more ready than Mr. 
Langdell to protest against the treatment of conclusions of law as some- 
thing to be settled by mere enumeration of decided points. 

«* For the law is not a collection of propositions, but a system founded 
on principles; and although judicial decisions are in our system the 
best evidence of the principles, yet not all decisions are acceptable or 
ultimately accepted, and principle is the touchstone by which particular 
decisions have been tried. 

‘‘ Decisions are made, principles live and grow. This conviction is 
at the root of all Mr. Langdell’s work, and makes his criticism not only 
keen but vital. Others can give us rules; he gives us the method and 
the power that can test the reason of rules. And therefore, as it seems 
to me, his work has been of a singularly fruitful kind, and profitable 
out of proportion to its visible bulk. 

* * * * * * * * * * * * * 


‘* We have long given up the attempt to maintain that the common 
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law is the perfection of reason. Existing human institutions can only 
do their best with the conditions they workin. If they can do that 
within the reasonable margin to be allowed for mistakes and accidents, 
they are justified in their generation. Even their ideal is relative. 
What is best for one race or one society, at a given stage of civilization, 
is not necessarily best for other races and societies at other stages. 
We cannot say that one set of institutions is in itself better or more 
reasonable than another, except with reference express or implied to 
conditions that are assumed either to be universal in human societies, 
or to be not materially different in the particular cases compared. It 
may perhaps be safe to assume, in a general way, that what is reason- 
able for Massachusetts is reasonable for Vermont. It would not be at 
all safe to assume that everything reasonable for Massachusetts is rea- 
sonable for British India, nor, indeed, that within British India what 
will serve for Lower Bengal will equally well serve for the Northwest 
frontier. The first right of every system, therefore, is to be judged in its 
own field, by its own methods, and on its own work. It cannot be seen 
at its best, or even fairly, if its leading conceptions are forced into con- 
formity with analien mould. A sure mark of the mere handicraftsman 
1s to wonder how foreigners can get on with tools in any way different 
from his own. 
* * * * * * * * * * * * - 
‘“‘ Can we rest here in contemplating the past work and present activ- 
ity of the common law? We cannot forbear, I think, to look to the 
future and consider what security we have for the maintenance of this 
vital unity. Ten years ago the Supreme Court of the United States 
declared, in a judgment of admirable clearness and good sense which I 
trust will be followed in England, when the occasion comes, that in 
matters of general commercial principle ‘a diversity of the law as 
administered on the two sides of the Atlantic * * * is greatly to 
be deprecated.’ Shall this remain for all time a mere deprecation, 
appealing forcibly, no doubt, to the best sense of our highest tribunals, 
but still subject to human accidents? Is there not any way, besides 
and beyond the discussion of lawyers in books and otherwise, of 
assisting our ultimate authorities to agree? Would not the best and 
surest way be that in matters of great weight, and general importance 
to the common law, they should assist one another? Certainly there 
are difficulties in the way of any such process; but is there in truth 
any insuperable difficulty? The house of lords, as we know, is entitled 
to consult the judges of the land, though not bound either to consult 
them in any particular case or, when they are consulted, to decide 
according to their opinion or that of the majority. 
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‘* There is nothing I know of in our constitution to prevent the house 
of lords, if it should think fit, from desiring the judges of the Supreme 
Court of the United States, by some indirect process if not directly, and 
as a matter of personal favor, to communicate their collective or indi- 
vidual opinions on any question of general law; nor, I should appre- 
hend, can there be anything in the constitution of that most honorable 
court or the oflice of its judges to prevent them from acceding to such 
a request if it could be done without prejudice to their regular duties, 
It would be still easier for the Privy Council, a body whose ancient 
powers have never grown old, and whose functions have never ceased 
to be expansive and elastic, to seek the like assistance. 

‘‘ And if the thing could be done at all, I suppose it could be done 
reciprocally from this side with no greater trouble. Such a proceed- 
ing could not, in any event, be common. It might happen twice or 
thrice in a generation, in a great and dubious case touching funda- 
mental principles, like that of Dalton v. Angus — a case in which some 
strong American opinions, if they could have been obtained, would 
have been specially valuable and instructive. 

‘*Could the precedent be made once or twice in an informal and 
semi-official manner, it might safely be left to posterity to devise the 
means of turning a laudable occasional usage into a custom clothed 
with adequate form. As for the difficulties, they are of the kind that 
can be made to look formidable by persons unwilling to move, and can 
be made to vanish by active good will. Objections on the score of dis- 
tance and delay would be inconsiderable, not to say frivolous. From 
Westminster to Washington is for our mails and dispatches hardly so 
much of a journey as it was a century ago from Westminster to an 
English judge on the Northern or Western circuit. Opinions from 
every supreme appellate court in every English-speaking jurisdiction 
might now be collected within the time that Lord Eldon commonly 
devoted to the preliminary consideration of an appeal from the Master 
of the Rolls. At this day there is no mechanical obstacle in the way 
of judgments being rendered which should represent the best legal mind, 
not to this or that portion of the domains that acknowledge the Common 
Law, but of the whole. There is no reason why we should not live in 
hope of our system of judicial law being confirmed and exalted in a 
judgment-seat more than national, in a tribunal more comprehensive, 
more authoritative, and more august than any the world has yet known. 

‘*Some one may ask whether we look to see these things ourselves, 
or hope for them in our children’s time. I cannot tell; the movement 
of ideas will not be measured beforehand in days or years. Our 
children and grandchildren may have to abide its coming, or it may 
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come suddenly when we are least hopeful. Dreams are not versed in 
jssuable matter and have no dates. Only I feel that this one looks 
forward, and will be seen as waking light some day. 

“If any one, being of little faith or over-curious, must needs ask in 
what day, I can answer only in the same fashion. We may know the 
signs though we know not when they will come. These things will be 
when we look back on our dissensions in the past as brethren grown up 
to man’s estate and dwelling in unity look back upon the bickerings of 
the nursery and the jealousies of the class-room; when there is no use 
for the word ‘ foreigner’ between Cape Wrath and the Rio Grande, and 
the federated navies of the English-speaking nations keep the peace of 
the ocean under the northern lights and under the Southern Cross, 
from Vancouver to Sydney and from the Channel to the Gulf of Mexico ; 
when an indestructible union of even wider grasp and higher potency 
than the Federal bond of these States has knit our descendants into an 
invincible and indestructible concord. 

‘“‘ For that day is coming, too, and every one of us can do something, 
more or less, to hasten it; of us, I say, not only as citizens, but as 
especially bound thereto by the history and traditions of our profession 
which belong to America no less than to England. If we may deem 
that the fathers and founders of our policy can still take heed of our 
desires and endeavors, if we may think of them as still with us in 
spirit, watching over us and peradventure helping us, then surely we 
may not doubt that in this work Alfred and Edward and Chatham are 
well pleased to be at one with Washington and Hamilton and Lincoln. 
Under the auspices of such a fellowship we, their distant followers, are 
called; in their names we go forward; it is their destiny that we shall 
fulfill, their glory that we shall accomplish. 

‘This, and nothing else than this, I claim here, an Englishman 
among Americans, a grateful guest but no stranger, for the full and 
perfect vocation of our Common Law.’’ 


The Annual Dinner of the Harvard Law School Association, which 
took place in Hemenway gymnasium, was a very brilliant occasion. 
Five hundred and twenty-five lawyers and judges were present at the 
board, and among them were many of the most eminent men of the pro- 
fession in the country. James C. Carter of New York, the president 
of the association, acted as toastmaster of the occasion. 

President Carter on rising said: ‘‘ We come to this ancient seat of 
learning to-day because we belong to a profession which has no honors 
except those which spring from learning. We come back to this spot 
where we received our first personal inspirations, to meet our compan- 
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ions with whom we shared them. We come to this school because it ig 
devoted to the science in which our lives are so much interested. We 
come to see how it continues to fulfill its lofty mission, we come to en- 
courage those who have its destinies in charge, we come to look for a 
moment over the present condition of our common profession, and to 
glance for another moment over its prospects for the future. I confess, 
to me, it seems when I look upon it one of the most striking circum- 
stances connected with our profession to-day, the prodigious and rapidly 
increasing numbers of those who are constantly pressing for admission 
into its ranks. New law schools are multiplying onevery side. Every 
university must be provided with one, every college must be provided 
with one. 

‘*The attractive illusion that the practice of the law affords a sure 
field in which fortune and fame may be secured seems to be very widely 
prevalent (laughter). I remember-a very short time ago I was asked 
by some young gentlemen who represented themselves as belonging toa 
society of young men engaged in various business pursuits, who had 
associated themselves together for the purpose of intellectual improve- 
ment, to attend one of their debates and to act as umpire. And, wish- 
ing very much to encourage so laudable a purpose, I readily assented to 
their request ; and when I found myself among them I found there was 
a club composed of at least 250 young gentlemen between the ages of 19 
and 25, every one of whom either was an actual lawyer or was endeay- 
oring to gain admission to the bar, engaged in divers avocations ; those 
who were occupied during the day, studying law by night. That 


is the way in which the ranks of our profession are sought to be 
increased : -— 


* «Tn crowding ranks, on ever, side they rise, 
Demanding life, impatient for the skies.’ 


‘* How is it possible, gentlemen, under such circumstances, to main- 
tain the actual administration of justice in conformity with scientific 
principles? How is it possible to maintain the honor and dignity of 
our profession? In no other way, I apprehend, than by cultivating 
and establishing, in various principal seats of learning, a discipline 
which shall be able to create and to maintain the highest professional - 
standards, to create a discipline which shall stand as a constant example 
in every community and in every bar of what the profession of the law 
is and of what it ought to be. It ought to be in the power of the 
various schools of the country to send forth to every bar and to every 
State in the Union some examples which shall suffice to maintain this 
high standard and which may serve to gain recognition, perhaps all the 
more easily by contrast. 
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“Of course it is not to be disguised that the occasion is a somewhat 
eulogistic one, and all those who know Prof. Langdell will easily under- 
stand that on this account it may not be altogether acceptable to him ; 
aud he, at least, will rejoice when this day’s sun goes down. But if 
this is the way in which he looks at it, all I can say is, it is all his own 
fault. He might easily have had it otherwise. Allhe had to do was to 
go through an ordinary and perfunctory discharge of his duties. And 
in that case, this tribute would be wanting. But if he was determined 
to devote his splendid powers and his unrivaled attainments to this 
school and to the cause of sound legal learning, he should have known 
that there would come a day when we were bound to pay to him our 
debt of admiration and applause. 

“T give you, then, gentlemen, health and long life to Prof. 
Langdell.”’ 


Dean Langdell at the outset gave some account of the growth of the 
school, stating among other things that the annual catalogue of nine 
years ago contained the names of only 154 students, while that of the 
present year contains the names of 404; that twelve years ago Austin 
Hall was completed when it was thought that the building would meet 
all the wants of the school for the next fifty years, and that within fifty 


years we hoped to have a school of 300 students! This was then 
thought to be a bold prophecy; and yet, at the end of twelve years, 
we find ourselves with a school of more than 400 students and at our 
wits’ euds to provide room for our absolute necessities. 

In conclusion Professor Langdell said: ‘‘I insist, therefore, that 
there is nothing connected with my twenty-fifth anniversary to make it 
worthy of any public recognition. Until much less than a year ago, the 
idea had not entered my head that any public notice would be taken of 
it, and it would never have entered my head had it not been suggested 
by others. And, I will venture the assertion that, but for your associ- 
ation not a dozen personswould know, at this moment, that I have just 
completed twenty-five years of service. Yet you have seized upon this 
unimportant event, and made it an occasion for concentrating the atten- 
tion of the entire legal world upon this school. Strangest of all, you 
have succeeded (by what specious arguments I cannot imagine) in per- 
suading a gentleman, whose name and title alone would make him 
famous wherever English law is known and honored, but yet whose 
fame would not be a whit the less though he had inherited the most 
obscure of names,-- you have succeeded in persuading this gentleman 
to make a voyage of 3,000 miles for the sole purpose of participating in 
this celebration. Can you be surprised, gentlemen, that I am anxious 
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to place the responsibility for all this where it wholly belongs, namely, 
upon your shoulders? ’’ 


Sir Frederick Pollock in concluding his remarks at the table said; 
** You will not expect me to give you any general impressions. I have 
observed that the art of interviewing has been considerably refined, ” 
The vulgar notion on our side of the water is still that when an English. 
man lands at New York he is immediately beset by several people who 
ask him, ‘ Well, sir, and what do you think of our country on the 
whole?’ That question, I find, is no longer in vogue, if it ever was. 
But on this occasion I should not have the least difficulty in answering 
it. I should only have to paraphrase the words that were uttered by 
Hamlet: whatever may have been the case in Denmark, in New England 
man delights me, and woman is adorable. 

‘* Not only in my own name, but on ‘behalf of the bar of England, I 
thank you from a full heart.’’ 


President Carter, in calling upon Mr. Justice Gray of the Supreme 
Court of the United States, said: ‘‘ We must all regard it as a special 
honor paid to this occasion that we have with us here to-day three men- 
bers of the highest court in our land. They have thought it not unbe- 
coming, they have thought it entirely becoming their office and their 
position to meet with us to-day and to pay their tribute of admiration 
to the labors which have been spent in this law. school. The distin- 
guished chief justice has with some difficulty found himself able to be 
present with us, and he has protested beforehand that in consequence 
of extreme labors — which I happen to know something about — I must 
not expect him to say anything on this occasion. I have promised to 
stand between him and all manner of harm.”’ 

Mr. Justice Gray, in his response, among other things said :— 

‘* Prof. Langdell is one of those whose name is associated at Cam- 
bridge as an example of what your poet referred to when he said:— 


‘“*¢ The mighty pyramids of stone 
That wedge-like cleave the desert airs, 
When nearer seen and better known 
Are but gigantic flights of stairs. 
The heights great men reached and kept 
Were not attained by sudden flight, 
But they while their companions slept 
Were toiling upwards in the night.’ 


‘* T was glad to hear from our distinguished guest to-day his encom- 
ium on the common law and his conviction that the rules of the common 
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law were those that must, with proper adaptations and modifications, 
govern our jurisprudence. You all remember what Edmund Burke said 
was the glory of the common law: ‘ Combining the principles of original 
justice with the infinite variety of human affairs.’ 

“I do not know, though, that I look forward to the time when we 
may have a system of law governing the whole world — one system — 
or at least, governing the English-speaking race, which is likely to be 
very much the same thing. Ido not know that I can quite go so fast 
and so far as our distinguished guest, when it is suggested that the 
executive government of this country might consult the judges of 
England, or that the Queen of England might consult the Supreme 
Court of the United States. I remember that President Washington 
once asked the first judges on the bench, all of whom were his own 
appointments, to advise him on a diplomatic question arising with a 
foreign nation, and they told him they were very sorry, but that was 
hardly a judicial duty. 

‘*But, brethren, I am at home here. I am a Massachusetts man; I 
have always been, I always expect to be, so far as my immediate home 
is concerned, though as a citizen and an officer of the United States my 
duties may call me elsewhere. I know you want to hear from gentle- 
men that less often meet you, and therefore I will not detain you 


longer.” 


The President: ‘‘ After Brother Gray’s proud boast that he was a 
Massachusetts man, I think it is incumbent upon me to call upon 
another of his brethren who is not a Massachusetts — ’’ 

Mr. Justice Gray: ‘‘ Oh, yes, he is.”’ 

The President: ‘‘ Well, he is not a Harvard man — ’”’ 

Mr. Justice Brown: ‘‘ That is for you to answer.’’ 

The President: ‘‘I have tried to get him to Cambridge on several 
occasions, and his excuse has always been that he was engaged at Yale. 
And he was engaged yesterday delighting our friends and rivals of that 
ancient university. I hope he has left something —I do not doubt 
that he has left something — unsaid upon that occasion, and that you 
will be very glad to hear it now. 

Mr. Justice Brown: ‘‘ In opening what I have to say, I am obliged 
to correct a serious mistake of my brother Carter. If there is any one 
thing of which I am prouder than any other, it is that I am a Massa- 
chusetts man. It has always been a source of regret to me that my 
attendance at the Harvard Law School was of such brief duration that 
it has always seemed presumptuous in me to claim that I am a Harvard 
man; but in view of your repeated courtesy which has insisted upon 


608 29 AMERICAN LAW REVIEW. 


recognizing me as such, I think that if it be a fraud at all on my pan, 
it is one of those tacit frauds, or rather a condoned fraud, of which 
even a court of equity would not take notice. 

‘* Having spent some time in a lawyer’s office in Connecticut, and 
having, as I supposed in my youth, exhausted its possibilities, and 
having spent a few months at the law school in New Haven, which was 
then not in the flourishing condition in which it is now, I came here, as 
it was quite the thing for Yale men then to do, to get an insight into 
Harvard methods and to listen to lectures of the eminent men who then 
constituted its faculty. While my connection with the university did 
not exceed six months, it was quite long enough to have satisfied me 
that I was making a grave mistake not to stay here longer and to com- 
plete the full course of education. But the res angusta of my early 
life were such as to render it necessary for me to abbreviate my stay. 
My study of the law was rather under protest. I had been destined — 
for another profession, and when I finally announced to my father of 
blessed memory that I had concluded to study law, he said that he was 
disappointed because he had hoped to see me grow up to be an honest 
man. 

‘If thirty-five years of regret were sufficient to constitute a mana 
Harvard man, I think I should be a graduate in good standing. I have 
always looked upon my brief sojourn here as the pleasantest episode of 
my student life. It was a rather peculiar regimen of undergraduate 
life that obtained in those days, with the morning prayers by starlight, 
a recitation before breakfast, the omnipresence of tutors and monitors 
and various similar devices designed to mortify the flesh and harrow up 
the feelings. It was something to lay out my own plan of campaign and 
pursue my own line of work in my own way and at my own rate of speed. 

‘*The Harvard Law School at that day was without a rival. Its 
corps of instructors, though small, were without a superior in the 
country. There was Emery Washburn, who had been governor of the 
Commonwealth, a strikingly handsome man, an intellectual man, whose 
eloquence made even the law of contingent remainders interesting, and 
the statute of uses and trusts to read like a novel. There was The- 
ophilus Parsons, genial and enthusiastic, the most prolific legal writer of 
his generation, whose lectures upon admiralty and commercial law 
wedded me to that branch of the profession; and, unlike most Ameri- 
can weddings, it has never been followed by a divorce. There was, 
also, Joel Parker, who had been chief justice of New Hampshire, who 
brought to the platform of the lecturer the sedate yet kindly manner 
that had characterized him as a judge, and who was in my eyes the very 
ideal of what a judge ought to be. 


. 
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‘+ As I listened to the eloquent address of our honored kinsman across 
the sea, I thought to myself how much we owed our prosperity to our 
grand inheritance of the common law of England, the law as taken 
from Kenyon and Coke and Mansfield and a host of others of the 
present century scarcely less illustrious than these. 

‘* And it occurred to me that perhaps we had done a little something 
ourselves in the repayment of that debt by our legislation for the eman- 
cipation of married women, for the establishment of new codes of plead- 
ing and for the admission of parties and other interested persons to the 
witness box. And yet I am free to confess that we have a great deal 
yet to learn from our English cousins in their admirable methods of 
dispatching business, in the celerity of their trials by which absolutely 
more cases are disposed of in an English court in a day than in the aver- 
age American court in a week. I have sometimes thought that perhaps 
we had paid a little too dearly for the abolition of the two grades of 
the profession and the loss of a highly trained body of experts whose 
sole duty it was to try cases upon briefs furnished by others. And I 
utterly refuse to believe that there is not something radically wrong in 
any administration of the law which requires a month to be consumed 
in the impaneling of a jury. 

‘* And I wondered to myself whether or not there were any of that 
type of the English lawyers left of which William Murray was an 
example, who, before he became Lord Mansfield, on being sent a 
retainer of a thousand guineas by the Duchess of Marlborough, insisted 
on returning all but five. The Duchess, however, is said to have pes- 
tered him so much by her eccentricities that it is probable that he 
regretted the nine hundred and ninety-five sent back. His clerk one 
day, giving an account of a call made by her in his absence, says: ‘ I 
could not make out, sir, who she was, for she would not give me her 
name; but she swore so dreadfully I knew it must be a lady of 
quality.’ 

‘“‘T have been a long time out of practice and cannot speak from 
personal knowledge, but my observation from the bench would lead me 
to believe that that type of American lawyer was practically extinct, 
although there may be a few left in New York. The bar has always 
been distinguished for the modesty of itscharges. But Brother Carter 
will have a better knowledge upon that than I. While my attendance 
at the Harvard Law School antedated by a long time the construction 
of the building in which it is now housed and the accession of Prof. 
Langdell who has contributed so much to its reputation and its pros- 
perity, I am none the less proud to claim connection with it and am 
willing to boast myself a Harvard man every day in the year but one, 
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and that is the day of the regatta in New London, on which I ama 
Yale man. 

‘I rejoice in the splended career and abundant prosperity of this 
university. I rejoice in the eminent men it has contributed to the world 
of statesmanship and letters. I rejoice in its long list of graduates now 
prominent in public life, and I firmly believe that Harvard and Yale are: 
destined to exert a constantly increasing influence for good in the future 
of the country.”’ 


Mr. Justice Holmes: ‘‘ Learning, my learned brethren, is a very 
good thing. I should be the last to undervalue it, having done, I hope, 
my share of quotation from the year books. But it is liable to lead us 
astray. The law, so far as it depends on learning, is indeed, as it has 
been called, a government of the living by the dead. To a very con- 
siderable extent no doubt it is inevitable that the living should be so 
governed. The past gives us our vocabulary and fixes the limits of 
our imagination. We cannot get away from it. There is, too, a pecu- 
liar logical pleasure in showing, in making manifest, the continuity 
between what we are doing and what has been done before. But the 
present has a right to govern itself so far as it can; and it ought always 
to be remembered that historic continuity with the past is not a duty, 
it is only a necessity. I hope the time is coming when this thought 
will bear fruit. 

‘¢ An ideal system of law should draw its postulates and its legisla- 
tive justifications from science. As it now is, we depend upon tradi- 
tion or vague sentiment, or the fact that we never thought of any other 
way of doing things, as our only warrant for rules which we enforce 
with as much confidence as if they embodied a recorded wisdom. 
What reasons of a different sort can anyone here give for believing that 
half the criminal law does not do more harm than good? Our forms of 
contract, instead of being made once for all, like a yacht, along lines 
of least resistance, are accidental rulings of early nations, concerning 
which the learned dispute. 

‘¢ The Italians have gone to work upon the notion that the founda- 
tions of the law ought to be scientific. If our civilization is not des- 
tined to an eclipse, I believe that the regiment or division that follows 
us will carry that flag. Our own word seems the last always; and yet 
the difference between an argument in Proudhon and one in the time 
of Lord Ellenborough, or even between that and one of our own day is 
as marked as the difference between Cowley’s poetry and Shelley’s. 
Other changes as great will follow. And so the eternal procession 
moves on, we in the front for the moment, and stretching away against 
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the inaccessible sky, the black spear-heads of the army that has been 
moving in continuous line already for nearly 1000 years.”’ 


The President: ‘‘ Gentlemen, our friend, Mr. Justice Brown, has 
recognized that we had among us to-day one who carries a great name 
and who has added to its honors. I would have said that myself, if he 
had not anticipated me. The fame of our Brother Choate and the 
fame of Harvard are one. I was going to say that if the fame of our 
brother Choate and of Harvard were not inseparably bound together, I 
do not know which would go the farthest. When our distinguished 
guest landed at the wharf in New York the other day, and I was fortun- 
ate enough to get down there in season to meet him, the first observa- 
tion he made to me — I believe he alluded to it in his address to-day — 
after he got upon the wharf was, ‘ As soon as I get my baggage stowed 
here, I want to talk with you about this case I have been reading about, 
of Laidlaw v. Sage.’ The novelty of the question raised in that case 
very much excited and aroused him. Now, I believe there are no mil- 
lionaires here to-day, and therefore Mr. Choate will not think it neces- 
sary to read a chapter from the Bible. But in the language of the 
politicians I have no doubt he has got something equally as good.’’ 

Joseph H. Choate: ‘* Mr. President and Brethren: Let me first 
answer the inquiry of Mr. Justice Brown by saying that he could not 
find, even at the bar of New York, any advocates, or any single advo- 
cate, who would imitate the wasteful extravagance of William Murray! 
Why, if you could find him, this association would have immediately to 
proceed to raise a subscription fund to soothe the declining years of the 
prodigal son. 

‘* When I said a moment ago to Prof. Thayer that I had absolutely 
nothing to say, he replied with the unbridled license of a classmate, 
‘Why, that has always been your most felicitous condition.’ Well, it 
is true, I have sometimes found it so when arguing before courts of 
justice. And even the highest courts are not absolute proof against 
that, as my brother Carter can testify. I say this for the encourage- 
ment of the graduating class. The emptier the shell, the louder re- 
sounds every individual stroke. All the while sonorous metal, blowing 


a martial sound, I assure you can have its effect at last upon the most 
profound journists, and, 


If words are things, as Justice Gray declares, 
What monstrous loads go up some court house stairs! 


‘“‘ T know how painful eulogy is to Professor Langdell, and therefore 
Imay throw out some suggestions that will serve perhaps as a little 
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antidote to that of which the learned professor from Oxford and your 
presiding officer have been so profuse. I can remind him that there 
was a Harvard Law School before he was. I claim myself, to have 
enjoyed the tuition of Harvard College and of the Dane Law School in 
the golden age of each of these institutions, profound as is my admira- 
tion for our present distinguished president. I graduated under the 
genial reign of Jared Sparks, the happy period of college life at Har. 
vard. He had but one motto, which he universally applied in his 
treatment of the undergraduates :— 


‘* Be to their faults a little blind, 
Be to their virtues very kind, 
And clap the padlock on the mind.”’ 


‘* And when from there I proceeded to the Law School, a similar state 
of things prevailed. Happily, there was then no such thing as a dean 
of the Law School. The office had not yet been invented, and nobody 
had been found to fill it. Ido wish to say asingle word of tribute to 
the memory of Prof. Parsons, who was then the most accomplished 
of the professors of the Law School and the only one from whom I ever 
learned anything. I do not claim that he was a very profound lawyer, 
at least before he made the acquaintance of Prof. Langdell, but he was 
one of the most charming and delightful of men. 

‘It was his maxim of life which I have always endeavored to follow, 
that it was the duty of every lawyer to get all the entertainment possible 
out of his work as he went along ; and whether in his lectures, in social 
converse, in court, wherever he was, he had a most delightful way of 
saying things, which impressed themselves as uttering the foundation 
principles of the common law upon the minds of the hearers in a way 
that I for one have succeeded in carrying away through a long profes- 
sional career. Now, ‘ by their fruits ye shall know them,’ and I think 
there were fruits from the old Dane Law School with which even those of 
the present administration may sometimes hesitate to challenge a com- 
parison. I do not think that Prof. Langdell was the first inventor of the 
system or theory of studying law by original research in actual cases. 
Why, Mr. Justice Gray began it, as he has told you, fifty years ago, 
and has kept it up successfully to this moment.’’ 

‘¢ There are results of the modern system which I do most heartily 
approve. It sends out to the great cities of this Union young men 
annually, far better equipped with legal knowledge, far better equipped 
with the fundamental principles which are to prepare them for the 
practice of the law, than any of their predecessors enjoyed. And I 
think we can safely say that we practitioners at the New York bar wel- 
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come all we can getofthem. There is only one trouble, Prof. Langdell, 
and that is, that they know altogether too much. They know it all. 
And there are none of us old men in the law who cannot learn a great 
deal from them. But it is their misfortune that at the outset they are 
top-heavy. And it is only after six months or a year of running about 
our streets they have learned that the legs are quite as important to the 
young lawyer as the brain, that they make themselves really as useful 
as you intended them to be. 

‘* When we graduated from the Dane Law School,we did not feel that 
we had completed our education. And I regard it as one of the greatest 
privileges of my professional life that I was able to supplement two 
years’ course here with a period of a few weeks’ discipline in the office 
of your distinguished president, Mr. Carter. He already gave promise 
of that actual leadership which long ago he indicated. And I should 
not have believed it if, when I was sitting under his tuition, it had been 
foretold to me that for nearly forty years I should be pitted against him 
in the contests of the profession, and that never once in all that time 
would the close personal harmony that existed between us be even 
ruffled. We have done always, as adversaries at law, struggling 
mightily, but eat and drink as friends. 

‘* Now, let me say another word for the encouragement of the gradu- 
ating class. I consider that America is the paradise of judges and 
lawyers, especially of lawyers. And when any pessimistic views are 
expressed, any doubts of what these coming lawyers are to do, I say to 
them, ‘Come to New York, Mr. Carter will soon be retiring and leave 
room for a thousand men.’ But there is one subject to which I would 
attract the ear of our distinguished Oxford guest, and I would like 
more time to learn from him why it is that such an enormous number 
of lawyers and of judges are required to meet the modest wants of the 
American people. Take our state of New York, with its 7,000,000 of 
people. It has seventy judges of the Supreme Court, besides seven 
judges of the Court of Appeals, three Federal judges and one judge in 
each county, sixty in number for probate and local business, making 
140 judges to meet the wants of seven millions of people. While, as I 
understand it —— I may be mistaken — England, with her 30,000,000 

of people in round numbers, finds thirty-two judges of the first class 
ample for all her wants. Now, there is a question which these young 
lawyers have got to study out. I believe myself that ways will be dis- 
covered for economy in the administration of the law; and it is because 
these young men with all the enlarged ideas that they gather here, will 


be able to grapple with such serious and difficult questions, that I throw 
out the suggestion. 
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‘‘ But for reform we know always where to look, and for one I am 
happy to say that the representatives, the graduates of the Harvard Law 
School, are foremost in the field. Mr. Justice Brown has referred to a 
case that recently occurred, where it took one month to impanel a jury, 
Ah, gentlemen, that was notall. It took more than six months to bring 
one offender to conviction, and I really believe that that triumph of 
justice would not have been achieved if one of the young, vigorous, 
able representatives and graduates of the Harvard Law School, one of 
our marshals of to-day, had not been at the helm representing the 
prosecution.’’ 


We regret that we have not space for parts of the speeches of the 
Japanese ambassador, a graduate of Harvard Law School, of C. J. 
Bonaparte of Baltimore, the chief marshal of the day, and of President 
Eliot. 


Tue American Bar Associratiox.— The Eighteenth Annual Meeting 
of the Association will be held at Detroit Law School Hall, Y. M. C. A. 
Building, Detroit, Michigan, on Tuesday, Wednesday, Thursday and 
Friday, August 27th, 28th, 29th, and 30th, 1895. 

The sessions of the Association will be held Tuesday morning and 


evening, Wednesday morning and evening, Thursday morning and 
Friday morning. 

The sessions of the Section of Legal Education will be held at the 
same place on Tuesday, Thursday and Friday afternoons at 3 o'clock 
p. m. 

The sessions of the Section of Patent Law will be held at the same 
place on Tuesday and Thursday afternoons at 3 o’clock p. m. 

There are separate programmes for each Section. 


TUESDAY MORNING, 10:30 O’CLOCK. 


The President’s Address, by James C. Carter, of New York. 
Report of the Executive Committee. 

Announcement of Delegates accredited. 

Nomination and Election of members. 

Election of the General Council. 

Reports of the Secretary and Treasurer. 


TUESDAY EVENING, 8 0’CLOCK. 


Welcome of the Association by the Michigan and Detroit Bar. 
Address by George V. N. Lothrop, President of the Detroit Bar 
Association. 


NOTES. 


WEDNESDAY MORNING, 10 0’CLOCK. 


The Annual Address, by Hon. William H. Taft, of Ohio, Judge of 
the Circuit Court of Appeals of the United States. 

Reports of Standing Committees. (See Reports of 1894, page 554.) 

(1) Jurisprudence and Law Reform. 

(2) Judicial Administration and Remedial Procedure. 

(3) Legal Education and Admission to the Bar. 

(4) Commercial Law. 

(5) International Law. 

(6) Grievances. 


WEDNESDAY EVENING, 8 0’CLOCK. 


A paper by William Wirt Howe, of Louisiana. 

A Paper by Richard Wayne Parker, of New Jersey, on ‘‘ The 
Present Scope of the Constitutional Guarantees of Liberty and Private 
Property.’” 

Discussion upon the subjects of the papers read. 


THURSDAY MORNING, 10 0’CLOCK. 


Reports of Special Committees : 

On Expression and Classification of the Law. 

On Indian Legislation. 

On Uniform State Laws. 

On Federal Code of Criminal Procedure. 

On Patent Law. (See Report of 1894, page 71.) 

On Law Reporting. (See Report of 1894, page 72.) 


FRIDAY MORNING, 10 0’CLOCK. 


Nomination of Officers. 

Unfinished business. 

Miscellaneous business. 

Election of Officers. 

An excursion or other entertainment will be given to the Associa- 
tion on Wednesday afternoon, and an excursion on steam yachts up the 
Detroit river and Lake St. Clair to the Club House on Thursday even- 
ing by the local Bar. 

The annual dinner will be given at the Hotel Cadillac at 7 o’clock on 
Friday evening. 

The Club Room in the Hotel Cadillac will be open as a Reception 
Room for the use of members of the Association during the meeting. 
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Programme of the Section of Legal Education of the American Bar 
Association. Detroit, Michigan. 
TUESDAY, AUGUST 28, 1895, 3 O’CLOCK P. M. 
Chairman’s Address, Professor James Bradley Thayer, Harvard 
University. 
‘* Legal Education in its Relations to the Evolution of Positive Law,” 
Professor Otto Kirchner, University of Michigan. 


‘* Legal Education in England,’’ Professor George H. Emmott, 
Barrister at Law, Johns Hopkins University. 


THURSDAY, AUGUST 29, 3 O’CLOCK P. M. 
‘* A Better Education the Great Need of the Profession,’’ Hon. 
David J. Brewer, Justice of the Supreme Court of the United States. 


‘¢ The Relation of the Law School to the University,” Professor E. 
W. Huffcut, Cornell University. 


FRIDAY, AUGUST 30, 3 O’CLOCK P. M. 


‘** The Relation of Law to our National Development,’’ Rev. Lyman 
Abbott, Brooklyn, New York. 


‘¢The Importance of the Study of Medical Jurisprudence by 
Students of Law, and the extent to which it should be Taught in 
Schools or Colleges for the Education of such Students,’’ Dr. N. §. 
Davis, Chicago, Illinois. 


Gerorce M. Snarp, Secretary, 
12, East Lexington Street, 
Baltimore, Md. 


A Congress of Commissioners of the several States for the Promotion of 
Uniformity of Legislation in the United States will be held at Detroit, 
Michigan, at the Hotel Cadillac, opening at 10 o’clock a. m., on 
Monday, August 26th, 1895. 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


Tue Decision IN THE Case OF THE UNITED SraTEs AGAINST 
Sraxnrorp. — In our last issue! we drew attention to the fact that a bill 
had been filed in the Circuit Court of the United States at San Fran- 
cisco by the United States, through its Attorney-General, represented 
by special counsel, to recover from the estate of the late Leland Stan- 
ford his proportion of the indebtedness of the Central Pacific Railroad 
Company to the United States, contracted while he was a stockholder 
in such company, the amount claimed by the United States being about 
fifteen million dollars. We also stated that a demurrer had been filed 
by Mrs. Stanford, executrix of the Stanford estate, and stated the three 
grounds of demurrer, which briefly were : — 

1. That the obligation sought to be enforced was not a debt of the 
Central Pacific Railroad Company or of its associate, the Western Pa- 
cific Railroad Company, but that the only recourse of the government 
was ‘‘ to take the railroads of said corporations and forfeit the same,”’ 
ete. 

2. That no valid and enforcible claim had ever been presented by the 
United States against the estate of the late Leland Stanford. 

3. Limitation and laches. 

Since that note was written this demurrer was argued before Mr. 
Circuit Judge Erskine M. Ross. Judge Ross was requested to sit, be- 
cause Mr. Circuit Judge McKenna had been appointed by Senator Stan- 
ford one of the trustees of the Stanford University; and although he 
had resigned the office, he felt a natural and commendable delicacy 
about sitting in a case where a decision in favor of the government 
would undoubtedly destroy that institution. The argument of the 
demurrer proceeded upon the lines predicted by us in the ‘‘ note ’”’ in 
question. The argument for the demurrer was made by ex-Judge John 
Garber. It was weak, rambling and inconclusive — the work of an evi- 
dently overrated lawyer; and Judge Ross paid it the left-handed com- 
pliment of deciding in favor of the demurrant on a ground neither 
raised by the demurrer nor discussed by Judge Garber in argument. 
The argument of ex-Judge McKisick, for the United States was, on the 
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other hand, well studied, well arranged, clear and strong. It lasted, 
on the whole, three hours and three-quarters. As soon as he com- 
menced, word was passed among the members of the bar throughout 
the city, that ‘* McKisick is making a strong argument.’’ The court 
house soon filled with attentive listeners ; for lawyers like to hear a good 
argument in a great case. They were not disappointed, and at the 
conclusion of his address the speaker received an ovation from his pro- 
fessional brethren. During the entire argument Judge Ross sat 
unmoved as granite. Not a word dropped from his lips, nor an ex- 
pression of his face, could be read as indicating what impressions the 
argument was making upon his mind. At the close of the argument, 
he took the case under advisement and gave it a laborious, and without 
doubt, a conscientious study, lasting some three weeks; at the conclu- 
sion of which time he announced to the counsel concerned the date at 
which his decision would be rendered. The announcement filled the 
court room with a throng of distinguished and attentive listeners. 
The learned Judge ascended the bench punctually at the hour of open- 
ing the court, and promptly began reading, in a clear voice, his 
opinion. 

He decided, in the first place, that the debt created by the delivery 
of its bonds to the Central Pacific Railroad Company and the Western 
Pacific Railroad Company, by the United States, had become the per- 
sonal debt of the Central Pacific Railroad Company (the Western 
Pacific Railroad Company having been consolidated with it), in such a 
sense as would enable the United States to recover a personal judgment 
against the corporation for that debt, and enforce the same by a levy 
upon its property, whether included in the statutory mortgage or not. 
This was perfectly plain, because the statute in effect said so, and it 
ought to have been regarded just as plain if the statute had not said 
so. But it was plain for a reason not given by Judge Ross in his opinion, 
which was that, long after the loan of the bonds had been made by the 
United States, Congress passed an act called the Sinking Fund Act, 
demanding additional security, and the Supreme Court of the United 
States held that statute to be valid.1 Of course, the United States 
could not have demanded from the corporation additional security for 
the debt, if it had been the agreement that the corporation was not 
bound to pay the debt except out of the property covered by the statu- 
tory mortgage reserved when the debt was created. 

This question out of the way, Judge Ross proceeded to decide that 
the Central Pacific stockholders were nevertheless not personally 


8 Sinking Fund Cases, 99 U. S. 700. 
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liable to pay any part of the debt due the United States, for four 
reasons : — 

1. That the individual liability of stockholders does not exist at 
common law, but is entirely a creature of statute. 

2. That, at the time when this debt was created, the provision of the 
constitution of California making each stockholder in a corporation lia- 
ble for his proportion of its debts had been decided by the Supreme 
Court of California to he self-enforcing and hence nugatory except as a 
mere (lirection to the legislature. 

3. That the provision in the general statute of California, relating to 
railroad corporations, declaring the same liability on the part of the 
stockholders was nugatory and worthless, because not more definite 
than the constitutional provisions, and scarcely more definite than an- 
other statute, both of which the Supreme Court of California had held 
too indefinite to be judicially enforced. 

4. Because the contract between the government and the railroad 
companies, under which the government extended its aid in building the 
transcontinental line of the railway, was sui generis, and excluded the 
idea that it was intended by the government to resort for its indemnity 
to the security of the liability of the stockholders of the Central Pacific 
and Western Pacific Railroad companies, under the constitution and 
statute of California. 

The part of his opinion in which Judge Ross reasoned out these 
results was as follows :— 


But because the Central Railroad Company of California and the Western 
Pacific Railroad Company, like all of the other railroad companies accepting the 
terms and provisions of the act of July 1, 1862, and receiving bonds of the United 
States thereunder, thereby assumed an absolute and unqualified promise to 
repay the amount of them to the United States, together with the interest 
thereon, does it follow that the stockholders of the California ‘corporations 
named became personally liable for the debt of those companies? Beyond 
question there is no common-law liability for such a debt. The individual 
liability of stockholders in a corporation for the payment of its debts is always 
acreature of statute.! On the part of the government it is strenuously urged 
that the laws of California under which the Central Pacific Railroad Company 
of California and the Western Pacific Railroad Company were incorporated 
fixed upon the stockholders thereof an individual liability for the debts of 
those corporations, and that the rights of the parties to the present suit are to 
be tested by those laws of the State of California. 

Both of the California corporations named were incorporated, as has been 
seen, under and by virtue of the provisions of the act of the Legislature of 
California, approved May 20, 1861.2 At that time the provisions of the consti- 
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tution of California in relation to the subject in hand were sections 32 and 36 
of article 4 of the Constitution of 1849, already given in full. It is plain, there- 
fore, that whatever individual liability the stockholders of the Central Pacific 
Railroad Company of California and the Western Pacific Railroad Company 
incurred is to be found in those provisions of the constitution of 1849, and in 
the provisions of the act of the legislature of California of May 20, 1861. 

In 1864 the Supreme Court of California, in the case of French v. Toschemaker,! 
fully considered and construed sections 32 and 36 of article 4 of the constitution 
of 1849. It was there held that section 32 was a positive injunction requiring 
the legislature to provide security for corporate dues, by laws imposing, in 
connection with other means, some degree of individual liability upon the 
members of the corporation, but leaving the extent of that liability to the 
wisdom and sound discretion of the legislature, and tliat while section 36, 
considered by itself, would seem, upon first impression, to fix the precise degree 
of liability, leaving no room for the exercise of legislative judgment, yet the 
apparently conflicting provisions of the constitutions should be so construed as 
to give force and effect to each; that section 36 was not self-executing in that 
it did not determine the proportion of the debts and liabilities of the corpora- 
tion for which the stockholder should be liable, nor prescribe any rule by which 
that proportion could be ascertained; and, as a necessary result, that legisla- 
tion was necessary to give the constitutional provisions on the subject a rea- 
sonable and practicable operation. 

That this construction of the constitution of 1849 by the highest court in 
existence under it is binding on this court is thoroughly settled. Resort must, 
therefore, be had to the State statute to see what, if any, individual liability was 
thereby fastened on the stockholders of the Central Pacific Railroad Company 
of California and the Western Pacific Railroad Company for their corporate 
debts and liabilities. 

The two California corporations named, which received the bonds from the 
United States at times when the defendant’s testator was a large holder of 
stock therein were, as has been seen, incorporated under the State act of May 
20, 1861, in which it was declared that each stockholder should be “ individu- 
ally liable to the creditors of such company for his proportion, that is to say, 
in proportion to the amount of stock by him held, for all the debts and liabili- 
ties of such company, except’ those incurred after he should cease to bea 
stockholder. The stockholder’s liability for the corporate debts and liabili- 
ties as here defined by the statute is ‘‘for his proportion, that is to say, in 
proportion to the amount of stock by him held.” This statutory provision is 
but little more definite than section 36 of article 4 of the Constitution of 1849, 
and no more definite than the provision contained in section 32 of the act con- 
cerning corporations passed in 1850,? which was held by the court in French 
v. Teschmaker,? to be insufficient to give a reasonable and practicable operation 
to section 36 of article 4, of the Constitution of 1849. 

It is manifest that the declaration that the stockholder is liable for all debts 
and liabilities of the corporation ‘‘ in proportion to the amount of stock by him 
held’? does not establish any rule by which any definite liability can be fixed. 
Proportion to what? Whether to the whole amount of the capital stock or to 
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the amount of the subscribed capital stock, or any other ascertainable propor- 
tion, is not stated. As to that essential element of the problem the statute of 
1861, like the Constitution of 1849, is entirely silent. It is true that by subse- 
quent statutes, as well as by the subsequent Constitution of 1879, the liability 
of stockholders in the State corporations is definitely fixed. Thus, by a statute 
passed April 27, 1863, to amend the act of May 20, 1861, it is declared that each 
stockholder “shall only be individually liable to the creditors of such company 
for his proportion, that is to say, the proportion that the amount of stock by 
him held bears to the whole amount of the capital stock of such company, of 
all the debts and liabilities of the company contracted or incurred during the 
time he was a stockholder.” ! 

By section 322 of the Civil Code of California it is provided: ‘* Each stock- 
holder of a corporation is individually and personally liable for such proportion 
of its debts and liabilities as the amount of stock or shares owned by him bears 
to the whole of the subscribed capital stock or shares of the corporation, and 
for a like proportion only of each debt or claim against the corporation.”? And 
by section 3 of article 12 of the State Constitution of 1879, it is declared that 
“each stockholder of a corporation, or joint-stock association, shall be indi- 
vidually and personally liable for such proportion of all its debts and liabilities 
contracted or incurred during the time he was a stockholder, as the amount of 
stock or shares owned by him bears to the whole of the subscribed capital stock 
or shares of the corporation or association.” But it is manifest that the State 
laws fixing the liability of stockholders, passed subsequent to the making of the 
contract which is the basis of the present suit, have no application to the ques- 
tions here involved. 

At the time, therefore, that the Central Pacific Railroad Company of Cali- 
fornia and the Western Pacific Railroad Company accepted the provisions of 
the act of Congress of July 1, 1862, upon which acceptance the contract between 
them and the United States arose, the laws of the State under which those com- 
panies were incorporated had not fixed upon the stockholders of such corpora- 
tions any definite individual liability for the corporate debts, or prescribed any 
tule by which any such definite individual liability could be ascertained. With 
respect to contracts then made, the corporations in question, therefore, stood 
as if there had been no constitutional or statutory provisions in relation to the 
individual liability of stockholders for corporate debts and liabilities; for it is 
plain that a constitutional provision requiring legislation to give it effect is, 
until such legislation is had, ineffectual, and that a statute which is too indefi- 
nite to give a reasonable and practicable operation to the constitutional provis- 
ion is as if it had not been enacted. 

That a contract made in the absence of such a liability is unaffected by a 
subsequent statute fixing it, is elementary. Any other rule would be to sanc- 
tion a most material change in the contract itself, to the manifest injury of the 
contracting parties. 

But even if by the laws of California in existence at the time of the making 
of the contract in question, the individual liability of the stockholders of the 
Central Pacific Railroad Company of California and the Western Pacific Railroad 
Company had been clearly defined and fixed, the result, I think, must be the 
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same; for it seems clear to me that this suit is dependent, not upon what the 
laws of California may or may not have provided in respect to the liabilities of 
stockholders of corporations organized under those laws, but upon the contract 
made between the United States and the railroad companies in which defend- 
ant’s testator was a stockholder. The grants contained in the Pacific railroad 
acts, and constituting the contract which is the basis of the suit, are, as has 
already been said, sui generis. They have been so characterized by the Supreme 
Court.! The whole scope and tenor of the legislation, constituting the contract 
under which the line of railroad and telegraph was constructed, in considera- 
tion of which the bonds in question were issued andjloaned to the Central Pacific 
Railroad Company of California and the Western Pacific Railroad Company, 
respectively, unmistakably show that no personal liability of the individual 
stockholders was contemplated, either by the United States, on the one side, or 
the railroad companies and their stockholders, on the other side. 

Whether or not the State of California could have objected to that action of 
Congress it is not important to inquire. So far from objecting, the State 
assented thereto, and, as far as it could, ratified and confirmed the action of 
Congress in the premises.? In the case last cited the Supreme Court, in speak- 
ing of the California charter of the Central Pacific Railroad of California, said 
that no power was thereby granted to build any road outside the State, or in 
the State except between the termini named, but that ‘‘ by the act of 1862 
Congress granted this corporation the right to build a road from San Francisco 
or the navigable waters of the Sacramento river to the eastern boundary of the 
State, and from there through the territories of the United States until it met 
the road of the Union Pacific Company. For this purpose all the rights, priv- 
ileges and franchises were given this company that were granted the Union 
Pacific Company, except the franchise of being a corporation, and such others 
as were merely incident to the organization of the company. The land grants 
and subsidy bonds to this company were the same in character and quantity as 
those to the Union Pacific, and the same right of amendment was reserved. 
Each of the companies was required to file in the Department of the Interior 
its acceptance of the conditions imposed before it could become entitled to the 
benefits conferred by the act. This was promptly done by the Central Pacific 
Company, and in this way that corporation voluntarily submitted itself to such 
legislative control by Congress as was reserved under the power of amend- 
ment.’? 

The Western Pacific Railroad Company, as has already been shown, and, 
indeed, as is alleged in the bill, occupied precisely the same position as that of 
the Central Pacific Railroad Company of California. 

The theory upon which the decision of the Supreme Court in the Sinking 
Fund cases proceeds, in so far as concerns the two California corporations, is 
that to the extent of the powers, rights, privileges and immunities granted 
them by Congress they are to be regarded as the creatures of Congress, and in 
precisely the same light as the Union Pacific Company. The logic of this is 
that the contract in respect to the subsidy bonds was precisely the same with 
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the California corporations that it was with the Union Pacific Company and to 
be measured by the same standard. The act of Congress embodying the con- 
tract in respect to each of the corporations not having provided for any indi- 
vidual liability on the part of their stockholders, none can be held to exist.! 

Had the provisions of the act of July 1, 1862, remained unchanged and the 
road been built solely thereunder, the government with the retention of all 
compensation for services rendered for it by the companies, and five per centum 
of their net earnings, and a first mortgage on the entire aided road, with its 
appurtenances, would undoubtedly have been sure of the repayment of bonds 
as provided in and by the act. But to speed the enterprise and to further aid 
in the construction of the roads, Congress passed the act of July 2, 1864, by 
which, as has been seen, the grant of lands was doubled, a provision inserted 
that only one-half of the compensation rendered by the railroad companies for 
the government should be required to be applied to the payment of the bonds 
issued by the government, and by which the United States waived their first 
lien for the repayment of the amount of its bonds, with interest, and consented 
that the railroad companies to which the grants applied should issue their own 
bonds in like amounts, which should be secured by a lien on their respective 
roads paramount to the lien of the United States. 

While this generosity on the part of the government clearly entitled it to the 
utmost good faith on the part of the railroad companies in all their dealings 
with the United States, it cannot justify the court in departing from the true 
interpretation of the contract as the parties themselves made it. 

The views that have been expressed render it unnecessary to consider other 
questions argued by counsel, and if they are sound, of which I have no doubt, 
it is apparent that no amendment of the bill can make good the complainants’ 
claim in this case. Nevertheless, leave will be given the complainants to 
amend, if they shall be so advised. 


Judge Ross stands high in the professional and public estimation 
on the Pacific Coast. We share in that estimate of his character and 
talents. We have often had occasion to refer to his decisions in terms 
of commendation. But we are in this case unable to follow his reason- 
ing to the result which he reaches. We have regarded the question as 
a very important public question, and one suitable to be discussed in a 
legal journal. We have, therefore, investigated it with some care, in 
the light of a collection of rules and principles applied by the courts in 
determining the liability of stockholders in corporations, which rules 
and principles were not unfamiliar to us. The result was that we came 
to the conclusion that there was no doubt whatever that the United 
States would succeed in enforcing the liability of such of the stock- 
holders of the Central Pacific Railroad Company as were stockholders 
at the time when the indebtedness of that company to the United States 
was created, so far as the estates of those stockholders are still amen- 
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able to legal process,— provided the law were only enforced. At the 
same time we predicted that the law would not be enforced, and 
put that prediction in italics. We now renew that prediction. This 
language implies a very firm predilection in our minds as to what the 
law governing this case really is. We fully admit that predilection. 
If anything could shake it, it would be the opinion of such a judge as 
the one who has now decided the case to the contrary, after the fullest 
argument and the most thorough and careful consideration. His con- 
clusions are not, however, to be judged by the arguments which he has 
heard, nor by the time consumed by him in preparing his decision, but 
by the reasons which he gives for that decision. And we submit to the 
profession that those reasons are entirely untenable. 

1. Judge Ross proceeds, in the first place, on the proposition that the 
individual liability of stockholders for the debts of the corporation is 
always a creature of statute.*2 This is a disputable proposition. The 
true theory of that immunity from liability to pay the debts contracted 
by their agents in their behalf, is that it is in the nature of a franchise, 
which immunity does not exist, in the absence of an affirmative grant 
of it from the legislature. Such an affirmative grant is indeed implied 
from the grant of the franchise of being a corporation; and it is said 
that the individual liability of stockholders is always a creature of 
statute, because when the legislature desires to negative the implication, 
it generally does so by a statutory provision. Behind it all, however, 
there remains the proposition that, since exemption from individual 
liability is a franchise granted by the legislature, the exemption does 
not exist unless the legislature has the power tograntit. But there never 
has been an hour since California was a State during which its legisla- 
ture had the power to create a private corporation with limited liability. 
That power is excluded by the following provision of the first consti- 
tution of California, which was in existence when the indebtedness under 
consideration was contracted, and which has remained in that consti. 
tution, with some amendment, to this day: ‘‘ Each stockholder of a cor- 
poration, or joint-stock association, shall be individually and personally 
liable for his proportion of allits debts and liabilities.’ The legislature of 
California could not, if it should attempt to do so, in the face of this con- 
stitutional provision, create a private corporation of limited liability. 
This makes the proposition that individual liability is always a creature 
of statute totally inapplicable to the subject under consideration. 

2. The next proposition decided by Judge Ross is that this provis- 
ion was read out of the constitution of California in 1864 in its decision 
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in the case of French v. Techemaker,' and he holds that decision bind- 
ing upon him in this case. It is true that the Supreme Court of 

California did decide in that case — which was not a railroad case — 
that this provision of the constitution of California was not self-enforc- 
ing, because of its indefiniteness, and because the same constitution 

contained another provision in the following language: ‘‘ Dues from 
corporations shall be secured by such individual liability of the 
corporators, and other means, as may be prescribed by law.’’ This 
decision is so extraordinary — so utterly opposed to common sense — 
that it has not met with much favor in other jurisdictions.2 It 
is a rule of statutory construction, which Judge Ross applies in 
another part of his decision, that a statute is to be construed 
so as to give value to all its parts, if possible. Upon that rule 
of construction, the mandate of the California constitution that 
stockholders in corporations should be individually liable, each for 
his proportionate share of the corporate debts and liabilities, could 
not be read out of it upon the mere ground that the same instrument, 
in another place, had conferred upon the legislature power to secure 
such dues by the individual liability of stockholders, and by other 
means. The true construction was to give effect to the positive and 
distinct mandate, and to give effect to the other clause by construing 
it as an additional enabling act, empowering the legislature — not to 
cut down the liability already commanded — but to impose an addi- 
tional liability if it should see fit. The liability explicitly commanded 
was a proportionate liability — each stockholder to answer for his pro- 
portion of the corporate debts ; the legislature was, by the other section, 
empowered to go further and to make them liable as full partners, in 
solido — each answerable for all the debts, if his private estate should 
be so large,— just as the stockholders of the Glasgow Bank were 
answerable. 

If it is replied to this that, no matter how absurd — no matter how 
unworthy of respect the decision of the Supreme Court of California 
may be,— yet, as it is a decision by the highest tribunal of that 
State, construing the constitution of that State, that decision is 
binding upon the courts of the United States, the answer is that 
there is no rule making it absolutely binding upon those courts. The 
rule is that the courts of the United States follow the courts of 
the States, in the construction of their own constitutional and stat- 


1 23 Cal. 518. 505; East St. Louis v. Amy, 120 U.S. 
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utory law, on a principle of comity for the purpese of preventing 
the result of two kinds of local law existing in the same State on the 
same subject.! They will not follow those decisions to unjust and 
monstrous results. 

Especially they will not follow them where they operate to strike 
down rights previously created by contract; for that would be in con- 
travention of the Constitution of the United States.2 The doctrine of 
the Supreme Court of the United States is that the obligation of a con- 
tract may be impaired by a State, by any form of State action to which 
the State itself gives the effect of law: by a constitutional provision, 
by a legislative act, by municipal ordinance, or by judicial decision.® 
The doctrine of that court is that, after rights founded in contract have 
become vested under the constitutional or statute law of a State, or 
under the construction which the highest court of the State has put 
upon such constitutional or statutory law, those rights cannot be di- 
vested by subsequent judicial decisions in the same State, so far as the 
Federal courts have power to prevent that result. But the Federal 


judicatories, while in general following ‘‘ the last settled judication of 
the State courts upon rules of property,’’4 have nevertheless held them- 
selves bound, in such a state of conflict, to take their choice between 


1 Burgess v. Seligman, 107 U. S. 
20; Amy v. Walertown, 120 U. S. 301, 
318. 

2 The Federal courts hold them- 
selves bound to follow the decisions of 
the State courtsinthe interpretation of 
their own constitutions and statutes 
where they have becomes rules of 
property, and because they have be- 
come rules of property. ‘ But where 
the law has not been thus settled, it is 
the right and duty of the Federal 
courts to exercise their own judgment; 
as they always do in reference to the 
doctrines of Commercial law and gen- 
eral jurisprudence. So, when con- 
tracts and transactions have been 
entered into, and rights have accrued 
under a particular state of the decis- 
ions, or when there has been no decision, 
of the State tribunals, the Federal 
courts properly claim the right to 
adopt their own interpretation of the 
law applicable to the case, although 


a different interpretation may be adopted 
by the State courts after such rights have 
accrued.”” This language was em- 
ployed by the Supreme Court of the 
United States, in its opinion delivered 
by Mr. Justice Bradley, in Burgess v. 
Seligman, 107 U. S. 20, 33, 34, where 
the court professes to restate its doc- 
trine under this head, citing some forty 
of its previous decisions. This lan- 
guage shows that Judge Ross was not 
bound to follow French v. Teschemaker 
(24 Cal. 218); since “‘ there had been no 
decision’? of the Supreme Court of 
California interpreting the provisions 
of the Constitution of California re- 
lating to the liability of stockholders, 
whenthe Federal statutes were enacted 
uuder which the subsidy bonds in 
question were issued. 

8 Williams v. Bruffy, 96 U. S. 176, 
183. 

4 Leffingwell v. Warren, 2 Black 
(U. 599. 
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the earlier and later decisions, and have refused to follow the oscilla- 
tions of the pendulum, when to do so would strike down rights acquired 
upon the faith of the earlier decisions, and would ‘‘immolate truth, 
justice, and the law.’’! The principle that the legislature of California 
could not, by statutes enacted after the constract-under consideration 
was made, put the stockholders of those railroad companies in a worse 
position than the contract had placed them, is stated by Judge Ross 
in the above extract from his opinion; though the statement involved 
a misapplication of the principle, for all the legislation in question is 
plainly remedial. But, waiving this, and assuming with Judge Ross 
that this subsequent legislation is not remedial, and consequently that 
the legislature of California had no power to enact it so as to make it 
apply to the rights of the Central Pacific stockholders, — yet he over- 
looks the correlative proposition that what the legislature of California 
cannot do against the Central Pacific stockholders, the Supreme Court 
of California cannot do against the United States. His decision is that 
the legislature of California cannot, by an act passed subsequently to this 
contract, affectinjuriously the rights of the Central Pacific stockholders ; 
but that the Supreme Court of California can, by a decision rendered 
subsequently to that contract, — no matter how untenable — destroy the 
rights of the United States thereunder. This decision in French v. Tesch- 
emaker? is an act of one of the governmental departments of the State 
of California, to which, under the doctrine of stare decisis, the State of 
California gave the force and effect of law. This is shown by the fact 
that the people of California immediately thereafter amended the pro- 
vision of their constitution relating to the liability of stockholders, by 
making it explicit in the respect wherein the Supreme Court of California 
had found it indefinite; by the further fact that the legislature of Cal- 
ifornia immediately enacted a most explicit and detailed statute on the 
question ; and by the further fact that Judge Ross himself, in the appli- 
cation which he makes of that decision, gives it the effect of law. 
That decision, then, under the Constitution of the United States, could 
no more be allowed to strike down the rights of the United States, 
vested under the previous contract, than an act of the legislature of 
California could be allowed to have this effect. Nor can this conclu- 
sion be evaded by merely calling one kind of State action legislation, 


1 Gelpcke vy. Dubuque, 1 Wall. (U. 666; City v. Lamson, 9 Wall. (U. S.) 
S.) 175, 206; New Buffalo v. Iron 477, 485; Douglas v. Pike Company, 
Company, 105 U. S. 78; Taylor vr, 101 U.S. 677; Olcott v. Supervisors 
Ypsilanti, 105 U. S. 60; Pine Grove 16 Wall. (U. 8.) 678. 
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and the other kind interpretation. If the interpretation is absurd, con- 
trary to the plain reading of the constitutionaleprovision under which 
the rights of the United States became vested, then the Supreme Court 
of the United States will not, by following that interpretation, ‘‘ immo- 
late truth, justice and the law.’’ The United States, when suing in its 
own courts, is too big an object to be thus fastened to the tail of such a 
kite as the Supreme Court of California, and dangled about at the 
sport of the winds. 

This devolves upon the Federal tribunal, in dealing with the case 
under consideration, the duty of inquiring whether the right of the 
United States to hold the stockholders of the railroad companies in 
question to a personal liability, each for his proportionate share of the 
debt in question, is plain under the provision of the constitution of 
California above quoted. We say that, in its application to these 
stockholders, it is as plain as geometry, as certain as mathematics. 
There is not a thing about it which is doubtful, which does not relate 
to supposed or problematical cases different from their cases. One 
respect wherein it was supposed to be doubtful, and which was reme- 
died by the subsequent constitutional amendment and by subsequent 
legislation, was that it did not provide what should be the effect of a 
transfer of shares made after the creation of the debt sought to be 
enforced by the shareholders. But in the case under consideration 
there has been no transfer of shares; no attempt is made to charge the 
Stanford estate in respect of any shares acquired from any other share- 
holder, subsequently to the making of the contracts with the govern- 
ment. The only attempt which is made is an attempt to charge that 
estate in respect of those shares which were held by Stanford when that 
the indebtedness of the corporation arose by the issue to it of the 
bonds. 

Another respect in which it has been supposed that the constitutional 
provision above quoted is indefinite is, that it does not prescribe what 
the proportion of each shareholder shall be,— whether the proportion 
which his shares bore to the shares which have been issued to the 
shareholders or to all the whole potential stock of the corporation, 
whether issued or unissued. You may decide this question in the 
strictest way in favor of the rights of the shareholders, exclude every- 
thing that can relate to some possible or imaginary case, and yet it will 
include the estate of Stanford, to the extent of the shares which he held 

when the different items of indebtedness accrued in favor of the United 
States by the issue of the successive installments of its bonds to those 
railroad companies. It is plain to a certain extent that the meaning of 
the provision, cut down as far as it can be cut down, is that the rule of 
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equity shall prevail which makes stockholders stand together in the 
payment of the corporate debts, and which assesses each one in the 
proportion which his holdings in the shares of the corporation bore or 
bear to the aggregate holdings of shares, that is to say, to the aggregate 
of the shares which have been issued,— in other words, exactly what the 
instrument says, which makes each one pay his proportion of the debts. 
That is sense; that is justice; that is so plain that a child could make 
no mistake about it; that is what the subsequent amendment of tlhe con- 
stitution of California made of it;! that is what the subsequent legisla- 
tion of that State made of it; and every well informed lawyer in 
California knows that the constitutional amendment and the legislation 
were not designed to create a different rule from that created in the 
original constitution, but were designed merely to re-instate it where it 
originally stood before it had been destroyed by the untenable decision 
in French v. Teschemaker.2 Whittle this provision down then as far as 
you can, the least that can be done is to stand these stockholders 
together and to make each one answerable, under the principles that a 
court of equity would apply in assessing shareholders, for the propor- 
tion which the shares which he held when this indebtedness was con- 
tracted, and which he still holds, bears to,the aggregate mass of shares 
which all the other stockholders then held and which they still hold. 
That we understand to be all that the United States is claiming in this 
case, and its right to that, under the constitution of California, is, we 
repeat, as plain as mathematics. 

But the government ought to be perfectly willing to rest its rights on 
French v. Teschemaker,* to the extent of all that was actually decided 
in that case. French v. Teschemaker was an action brought by certain 
tax-payers in the city and county of San Francisco, against the Board 
of Supervisors, to enjoin them from issuing certain bonds of the city 
and county of San Francisco, in aid of the Western Pacific Railroad 
Company and the Central Pacific Railroad Company, which issue of 
bonds had been authorized by an act of the legislature,‘‘ upon the express 
condition that the said city and county shall not be liable for any of the 
debts and liabilities of either of said companies.’’ The only ground on 
which the injunction was sought was that the railroad companies had 
already incurred a large indebtedness and would incur more, and that 
the tax-payers of the city and county would be involved in a liability for 
the debts of those companies, to a much larger extent than the sub- 
scription of the bonds, under the constitutional provision already 
quoted, which reads that ‘‘ every stockholder of a corporation or joint- 


1 Larrabee v. Baldwin, 35 Cal. 155,156. 24Cal. 618. 24 Cal. 518. 
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stock association shall be individually and personally liable for his 
proportion of all its debts and liabilities.’’ The contention of the plain- 
tiffs was that this constitutional provision was self-enforcing, and that 
it operated to prohibit the legislature from passing an act empower- 
ing the city and county to grant the aid named, upon the 
restriction that the city and county, while having the rights of a 
stockholder, should not be otherwise liable for any of the debts 
and liabilities of the railroad companies thus receiving aid 
from the city and county. The case was, of course, decided 
in favor of the railroad companies.! That is to say, the court decided 
that, under the statute, the liability of the municipal corporation 
could be waived, provided any person, in giving credit to the 
railroad company, would expressly stipulate in the contract to waive 
it. ‘This rendered it easy for the court to decide that the constitutional 
provision above quoted was not self-enforcing; for if it was self- 
enforcing, it was a provision for the benefit of a creditor, and 
which he might consequently waive. The slightest attention to the 
question will show that it was not necessary for the court to place 
its decision upon that utterly untenable ground. In its evident strug- 
gle to decide the case in favor of the railroad companies, it might 
have proceeded upon the better ground, that, admitting the constitu- 
tional provision to be self-enforcing, it never was intended to restrain 
the legislature from authorizing municipal corporations from granting 
public aid to public enterprises, upon the condition that the munici- 
pal corporation extending such public aid should not incur any 
further liability by reason of the grant of its benefaction. To all con- 
stitutional provisions and to all statutes there are implied exceptions, 
which cannot be foreseen by those enacting them, and which cannot be 
provided against, without going into unnecessary detail; and this was 
clearly one of them. All that the case decides is that the constitutional 
provision does not restrain the legislature from authorizing a grant of 
public aid to the completing of a railroad upon the condition named, 
provided each creditor will concur in that condition. Everything else 
in the opinion is extra-judicial. It is not binding upon the Supreme 
Court of California itself under the rule of stare decisis; and for equal 
reasons it is not binding upon a court of the United States, especially 
where the United States itself is a party. 

8. But assuming that Judge Ross is right in the foregoing pro- 


1 The judge who wrote the opinion railroad company, and died in its 
in this case, on quitting the bench in _ service. 
1869, went into the service of the 
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position, his third proposition that the Central Pacific stockholders are 
not liable, under the provisions of the general railroad law of Califor- 
nia, enacted May 20, 1861, and consequently in force when the con- 
tracts in question were made and when the indebtedness was created 
by the issue and delivery of the bonds of the United States, is clearly 
untenable, and there is no decision of the Supreme Court of California 
in the way of a Federal tribunal holding the Stanford estate liable 
under this statute. This statute is quite elaborate. It is pointed and 
explicit in some of the respects in which the above constitutional 
provision is indefinite. It is as follows, the italics being ours :— 


“Sec. 12. The stock of such company shall be deemed personal estate, and 
shall be transferable in the manner provided by the preceding section, and 
upon the books of the company, upon proper assignment and delivery to the 
assignee of the receipts for the installments paid on such stock, or the certifi- 
cates of stock, when fully paid; but no shares shall be transferable until all 
previous calls, or installments, thereon, shall have been fully paid in; nor shall 
any transfer of the stock of such company be valid, except as between the 
parties by whom, and to whom, the same is transferred, unless at least twenty 
per cent has been paid thereon, and certificates issued therefor, until the same 
is approved by the Board of Directors. Any stockholder transferring his shares 
of stock in manner aforesaid, and in compliance with the by-laws of the com- 
pany, and the same being approved by the Board of Directors as aforesaid, 
shall, from and after the date of such approval, cease to be a stockholder in 
such company, and shall not be liable to any future calls from the Directors, 
nor for any debts that may be contracted by said company thereafter. But this 
shall not release him from his proportion of debts and liabilities contracted by 
the company prior to his ceasing to be a stockholder; but each stockholder of 
such company shall be individually liable to the creditors of such company for his 
proportion, that is to say, in proportion to the amount of stock by him held, for all 
the debts and liabilities of such company, except as above provided; provided, that 
in no case shall judgmcnt be rendered against an individual stockholder, or his 
private property be levied upon for the payment of corporate debts, while cor- 
porate property can be found with which to satisfy the same, and in no case 
only to the amount of such stockholder’s proportion of liability, as before pro- 
vided; but it will be sufficient proof that no corporate property can be found if 
an execution has issued on a judgment against the corporation, and a demand 
made thereon, of some one of the last acting officers of the corporation, for 
property on which to levy, and he neglects, or refuses, to point out any such 
property, and the stockholders likewise so neglect, or refuse, and the said exe- 
cution is returned by the officer who holds the same for service, to the court 
from whom it was issued, indorsed, in substance, ‘‘ that no property belonging 
to said corporation can be found to levy upon sufficient to satisfy said execution 
or any part thereof; ’’ but if any stockholder of such corporation, in any stage 
of the cause, shall satisfy the court by affidavit, or otherwise, of such property 
subject to levy, all proceedings against any individual stockholder shall be 
stayed until the property of the corporation can be levied upon and sold; the 
court may subsequently render judgment, and order execution against any, or 
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all, of the individual stockholders, for their proportion; that is to say, in 
proportion to the amount of stock held by each for any balance of the debts 
and liabilities of such corporation which may be found due after exhausting the 
corporate property of such corporation as before provided. When the private 
property of a stockholder is taken for a corporate debt, or he may otherwise 
pay, or discharge, the same, without levy and sale of his property, he may 
maintain an action against the corporation for indemnity, and against any of 
the stockholders for contribution.! 


It will be observed that Judge Ross simply reads this statute out of 
existence, and he does it on the authority of French v. Teschemaker. 
Not that French v. Teschemaker construes this statute, but because 
Judge Ross finds this statute ‘‘ to be little more definite than section 36 
of article 4 of the constitution of 1549, and no more definite than the 
provision contained in section 32 of the act concerning corporations 
passed in 1850? which was held by the court in French v. Teschemaker 
to be insufficient to give a reasonable and practicable operation to 
section 36 of article 4 of the constitution of 1849.’’ We cannot see 
wherein the above statute is indefinite for any purpose connected with 
the suit of the United States brought to charge the Stanford estate. It 
seems to us to be very explicit and definite on all essential points. We 


are not now addressing the legal profession in California; they have 


become used to judicial decisions reading statutes, and even consti- 
tutional provisions, out of existence. We appeal to our professional 
brethren throughout the country generally, to know whether the above 
statute is not just as definite and certain as similar statutes which have 
existed in New York and many other States which the courts have 


1 This statute was amended in 1863, 
after the Acts of Congress authorizing 
the government aid had been passed, 
but before the subsidy bonds had been 
issued, and before the right to any of 
them had been earned. The amend- 
ment makes the clause which we have 
italicized read: ‘‘ But each stockholder 
of such company shall be individually 
liable to the creditors of such com- 
pany for his proportion, that is to say, 
the proportion that the amount of 
stock by him held bears to the 
whole amount of the capital stock 
of such company of all the debts 
and liabilities of the company con- 
tracted or incurred during the time 
that he was a stockholder, for the 


recovery of which joint or several 
actions may be prosecuted by such 
creditor.’”’ This amendment, so far 
from imposing an additional burden 
upon the stockholders, was clearly in- 
tended for their relief; for the reason 
that, under the section as originally 
enacted, they were liable for their 
respective proportions of all the debts 
which the corporations owed when 
they became stockholders, as had been 
frequently decided by the English and 
American courts, in cases enforcing 
the individual liability of stockholders 
for corporate debts under more or less 
similar statutes. 
2 Wood Cal. Dig., p. 115. 
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enforced without difficulty. It is to be regretted that Judge Ross does 
not point out any respect in which this statute is so indefinite as not to 
be understood and enforced. Upon this point we will open our columns 
to the views of any of our learned readers. We will not stop to 
analyze the statute, or to enlarge upon the question at all, because we 
deem it utterly unnecessary. We say the statute is, in all essential 
particulars, explicit and certain to a certain intent, and that if the 
decision in French v. Teschemaker had construed this statute and held 
the contrary — which it did not,— it would be the duty of a Federal 
court, following the settled Federal doctrine already stated, to say that 
the State of California could not, by such a form of State action, 
strike down the rights of the United States which had previously 
become vested under it. 

4. But not content with reading this statute out of existence, the 
learned Judge discovers another ground for reaching the same conclu- 
sion, in the conception that the acts of Congress under which the 
subsidy bonds were issued were sui generis, and that they ‘‘ unmistak- 
ably show that no personal liability of the individual stockholders was 
contemplated, either by the United States on the one side, or the rail- 
road companies and their stockholders on the other side.’’ Lawyers 
need not be told that when a person gives credit to a corporation whose 
stockholders are individually liable for its debts, it is not necessary, to 
enable the creditor to enforce that liability, that either he, or the cor- 
poration, or its stockholders, should have contemplated such a result at 
the time when the credit was given. This would be tantamount to 
holding that, although the law gives such a superadded security to the 
creditor, he cannot avail himself of it, unless, outside of the law, some- 
thing can be found in the contract to show that the parties intended that 
he should avail himself of it. In the thousands of cases relating to 
the statutory liability of stockholders, decided by the English and 
American courts, not one can be found advancing such a doctrine; 
and even the decision in French v. Teschemaker! is to the contrary. 
Such a superadded security may, indeed, be waived by the creditor, 
either when he makes the original contract creating the debt, or subse- 
quently upon a new consideration or under circumstances of estoppel ;? 
but it is believed that there is not a case where an evidence of waiver 
has been discovered except in some writing, speech, or conduct of the 
parties showing that the attention of the party giving the credit was 
drawn to the subject of the liability of the stockholders, and that he 


1 24 Cal. 520. cited, including French v. Tesche- 
2 3 Thomp. Corp., § 3008, andcases maker. 
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declined that security. There is believed to be not a single case which 
holds that such a waiver exists where neither party ever thought about 
the subject at all, until long after the contract creating the debt had 
been made and executed on the part of the creditor. 

This argument, then, falls to the ground, unless, in this respect, the 
public creditor occupies a weaker position with reference to the question 
than does a private creditor. The rule is exactly the reverse. Author- 
ities need not be cited to lawyers of average learning, to the proposi- 
tion that all public grants are construed most strongly in favor of the 
government and against the grantees, and that a doubtful charter or 
other public grant does not exist; because whenever it is doubtful, the 
rule in question resolves the rule in favor of the government. Columns 
of adjudications could be cited to this effect. Therefore even if the 
grants embodied in the acts of Congress under consideration were doubt- 
ful and ambiguous with respect to the point under consideration, this rule 
would resolve all such doubts in favor of the United States. But they 
are not doubtful at all. Not a line —not a word — not a hint—is 
found in them which suggests the idea of a purpose on the part of the 
United States to release any security to which it was entitled under any 
existing law. This argument of the learned Judge is a pure structure 
of his imagination. Public rights are not to be given away to private 
individuals upon such vague and imaginary conceptions. Before it can 
be successfully contended that the United States intended to release 
any security given to it by law, the party making the contention should 
be required to put his finger upon some distinct act, declaration, or 
course of conduct giving evidence of such contention. Why the United 
States should be placed in a worse position in regard to such a right 
than a private individual or corporation is not made to appear. 

In one portion of his opinion, Judge Ross goes into some of the 
public history connected with the building of this transcontinental rail- 
way not directly referred to in the bill. If he had extended his 
researches downward through that public history, he would have dis- 
covered that the four co-adventurers who had received the aid from the 
government began by swindling the government, through a false rep- 
resentation made to a committee of Congress, as to the distance at 
which the foot-hills of the Rocky Mouutains commenced from the City 


1 Some of them will be foundin4 bridge Canal Co. v. Wheeley, 2 Barn. 
Thomp. Corp., §§ 5345, 5659. “Any & Ad. 792, 793; quoted with approval 
ambiguity in the terms of the contract in Charles River Bridge v. Warren 
must operate against the adventurers Bridge, 11 Pet. (U. S.) 429, 544, per 
and in favor of the public.’”’ Strow- Taney, C. J. 
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of Sacramento, out of double the amount of aid per mile that was really 
due under the terms of the statute, for a considerable number of miles ; 
that they immediately organized an outside corporation composed of 
themselves, for the purpose of building the road, by contracting with 
themselves in the form of the railroad corporation, at a price enor- 
mously in excess of its real value, paying themselves in the bonds of 
the United States issued under the statute, and issuing to themselves 
stock composed of pure water and for which no value was ever paid by 
them. That they paid themselves thirty-four millions of dollars in div- 
idends upon this stock; that they expended nearly five millions of dol- 
lars for purposes which their president, Leland Stanford, refused to 
disclose on oath, which purposes were not disclosed by any vouchers, 
and which expenditures a congressional committee reported as having 
been probably made in influencing legislation; that they persuaded the 
government to release its first statutory mortgage and take a second 
lien, in order that they might better carry out those purposes. That 
instead of making a further provision for the repayment to the govern- 
ment of the principal and interest of the subsidy bonds, they depleted 
the revenues of the road in the building of branch lines; and that they 
finally leased it to a fraudulent corporation, organized by themselves in 
the State of Kentucky, having no property there and never intending 
to have any property there, and none of its members living there or 
ever intending to live there, which corporation now holds it in its grasp, 
wears out its rolling stock and slowly strangles it to death; and that 
on the other hand they oppressed the commerce of California with 
extortionate charges and outrageous freight contracts, in a manner that 
cried shame to the people of the whole United States. A bolder and 
more reckless set of pirates never scuttled ship or cut a throat. It is 
to such men that the rights of the United States are to be given away, 
on such reasons as those disclosed by the opinion under consideration. 
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CORRESPONDENCE. 


WHITHER ARE WE DRIFTING? 
Editors American Law Review: 

I suppose the profession generally has received, as I have, an advertising 
circular from a prominent law publishing house, which begins as follows: — 

* The National Case-Law Warehouse. Reports of 150,000 late decisions hy 
the highest State and Federal Courts are kept stored in our building. If you 
want any one of these, you can have it at a moment’s notice, and at a nominal 
cost, twenty-five or fifty cents. These store rooms of authorities are at the 
command of the profession,”’ etc., etc. 

Thoughtful lawyers may have realized the condition of things indicated by 
this “‘ad.”? but it is probably the first clear and distinct mercantile expression 
of the subject. American authorities and precedents have now been duly 
stamped, labeled and assorted and are sold.upon orders to suit the purchaser. 
The price is twenty-five cents at retail and only three-fourths of a cent at whole- 
sale (sample copies sent on request). Federal decisions are quoted higher. 

The free coinage of authorities goes on and the country is being flooded with 
them at an increased ratio from year to year. The examination of a question 
of law is getting to be as dull and mediocre an occupation as searching the 
real estate records of a large city for the purpose of making abstracts of title, 
with less satisfactory results. Cannot the learned editors of the AMERICAN 
Law REVIEW suggest some measure of reform by which we may get back toa 
more rational and intelligent system of juridical investigation? G. A. F. 
St. Louis, Mo., April 22, 1895. 


LONG PERIODS OF JUDICIAL SERVICE. 
To the Editors of the American Law Review: 
* * * * * * * * * * 
I noticed in the March-April number of the AMERICAN Law REVIEW some 
comments upon the length of service of several judges in our American courts. 
Some time ago I looked up one or two matters in connection with the same sub- 
ject and I would like to call your attention to several judges of our Federal 
courts who have served very long terms. The longest that I have been able to 
trace was that of Judge Potter, of North Carc.ina, who served continuously as 
Circuit and District Judge from May 9th, 1801, to December 20th, 1857, a total 
of fifty-six years, seven months and eleven days. He died at the ripe age of 
ninety-two. Judge Cranch, of the District of Columbia, served continuously 
from March 3d, 1801, to September 11th, 1855, a period of more than fifty-four 
years, and it is said that during all this time he was never reversed but twice. 
Judge Willard Hall of the District of Delaware, served continuously from 1828 
to 1872, and lived three years after his retirement from the bench, dying at the 
age of ninety-five. There are a number of judges upon the Federal bench who 
served from forty to forty-five years each: Judge Ashurware of the District of 
Maine, Judge John Pittman of the District of Rhode Island, and Judge Elijah 
Paines of the District of Vermont. Very truly yours, 


DENVER, COLo. W. H. Bryant. 
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TRAVERS ON BANKRUPTCY IN RELATION TO INTERNATIONAL LAW.— LA FAILLITE ET LA | 
LIQUIDATION JUDICIAIRE DANS LES RAPPORTS INTERNATIONAUX. By MAURICE 
TRAVERS. Published by V. Grarp and E. BRIgRE, 16 Rue Sufflot, Paris. 

The work of Mr. Maurice Travers, entitled ‘‘ La Faillite et la Liquidation 
Judiciaire dans les Rapports Internationaux,”’ is a careful examination of the 
bankruptcy laws of England, France, Germany, Belgium, Holland, Italy and 
Greece, with a view to determining how far these laws adopt the theory that 
there must be as many bankruptcies as there are jurisdictions involved, and 
how far they adopt the theory that there should be but one bankruptcy, how- 
ever great the number of jurisdictions. The author ranges himself un- 
equivocally on the side of the universal application of orders and assignments 
in bankruptcy, and endeavors to show that the tendency of modern’ legislation 
and jurisprudence is to favor this theory. It has been adopted in Belgium with 
less reserve than in any other country. For example, bankruptcy must, accord- 
ing to Belgian law, be declared inythe place of the domicile of the debtor. If 
the debtor is domiciled outside of Belgium, the Belgian courts will recognize 
the declaration of bankruptcy made in the foreign domicile without exacting 
that the order or assignment in bankruptcy be rendered executory, by judgment 
or otherwise, in Belgium. Foreign trustees in bankruptcy may sue in Belgium, 
and the order or instrument appointing them cannot be called in question until 
they proceed to actual execution. Courts have even gone so far as to oblige a 
creditor secured by property in Belgium to prove his claim in the foreign bank- 
ruptcy before realizing his security in Belgium. 

Italy, too, recognizes the universal application of orders in bankruptcy, 
though the Italian courts are more exacting in requiring foreign trustees in 
bankruptcy to obtain the approval of the Italian courts before taking action of 
any kind in Italy. 

Austrian jurisprudence proceeds upon the theory of reciprocity rather than 
on that of personal status, which seems to be the guiding principle of Belgian 
and Italian legislation. 

The large discretion given by English legislation to courts of equity;in deter- 
mining the difficult international questions which arise in the application of the 
law of bankruptcy is commended, as also the stay of proceedings under which 
an English bankruptcy can be arrested in order to give precedence to a bank- 
ruptcy in another country. Restrictions against double proof are also cited as 
illustrating a tendency in England to recognize the principle of single rather 
than that of many bankruptcies. 

Germany, on the other hand, is criticized for its disposition to favor pl-rality 
of bankruptcies, though perhaps it is not given sufficient credit for the freedom 
given by German law to foreign trustees in bankruptcy to bring action in Ger- 
many. Article 207 of the German law is particularly criticized by the author. 
This article provides that a foreign bankruptcy does not prevent attachments 
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and executions against property in Germany. The consideration that creditors 
in Germany are more likely to have given credit upon the faith of property 
existing in Germany than upon the faith of property existing in other jurisdic. 
tions, seems to the author to have little weight; nor does he apparently attach 
any importance to the natural unwillingness of German creditors to see German 
property removed to a foreign country to satisfy foreign debts of which they 
had no knowledge and the bona fides of which they have had little opportunity 
of testing. In other words, the considerations which have most weight in 
America and which inspired Article 207 of the German law, are brushed away 
by the author as of little or no importance. 

The French law of bankruptcy is examined with considerable care, and the 
effort is made to establish that French legislation favors the theory of which 
the author is so devoted a partisan. He cites in support of this contention 
that foreign trustees are allowed to act in France without having recourse to 
the French courts for a confirmation of their powers; but he is obliged to 
admit that the courts have decided that a merchant in France who has been put 
in bankruptcy by a foreign court is put under no disability thereby until the 
foreign order in bankruptcy has been confirmed by a French court; so also 
he may be proceeded against and his property attached, although upon this 
point there are some conflicting decisions. The fact is that, upon nearly all 
the international questions raised by this subject, there is much uncertainty in 
France, and it is extremely difficult to establish any rules regarding them to 


which objection could not be made and support found therefor in the conflict- 
ing decisions of French courts. 


As a matter of fact there is a profound and fundamental difference of opinion 
among jurists as to the best method for handling the international questions 
which arise on the subject. In the United States we tend to protect the resi- 
dents of the country so far as they can be protected out of assets situated here, 
and in this respect we are closely followed by Germany and England. In Italy 
and Belgium the attempt is made to adopt an opposite plan, which, however 
easy it may be to vindicate on theoretical grounds, is open to grave practical 
difficulties — and France may be said to be hesitating between the two systems. 
The only way in which the question could be solved would ‘be by treaty; 
but the effort lately made by France and Switzerland in this direction has been 
so unsuccessful that it affords but little encouragement. The complications, 
however, to which this treaty has given rise are due to imperfections of the 
treaty itself, and not to the principle of settling such matters by treaty. 
Treaty-making resembles code-making in this: that while nothing is worse than 
a bad treaty, nothing is better than a good one. 


EDMOND KELLY. 
2 WaLL STREET, NEw York. 


DE FRANQUEVILLE ON THE JUDICIAL SYSTEM OF GREAT BRITAIN — Le SYSTEM JUDI- 
CIARE DE LA GRANDE BRETAGNE. — Tome I. — Organization Judiciare. Tome II. — La- 
Procédure Civile et Criminelle. Par LE COMTE DE FRANQUEVILLE, Membre de 
L’'Institut; Ancien Maitre des Requétes au Conseil d’Etat; Ancien Avocat. 2 Volumes 
(1831 pages). gr.8vo. Paris: J. Rothschild, Editeur, 13, Rue des Saints-Péres. 1893. 


This work consists of two volumes. It is written in French by le Comte de 
Franqueville, a French jurist of enviable reputation, and follows upon and is 
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intended to complete a previous work entitled ‘‘ Le Gouvernment et le Parle- 
ment Britannique,’’ in which he treats of the executive and legislative powers 
of the state, whereas, in the present composition, he considers the third power, 
viz.: the judicial. The work is not what we would term a text-book; but very 
few cases are referred to, and then only incidentally (quite in contrast to our 
present text-books which sometimes fairly teem with but little else). Norisita 
book designed for the use of practitioners. It partakes more of a historical re- 
view and is intended to give one a complete idea of the fabric of the Englihh judi- 
cial system and of its workings. The author traces, in an interesting and 
scholarly way, the origin and development of the English judicial system, and 
explains all its features in detail. In the preface, he thus states the purpose 
and scope of the work: “It is not to English jurisconsults alone that I ad- 
dress myself, and my object is not to publish what is called a book of practice. 
I propose, on the contrary, to offer a general view, which will enable one to 
understand and to appreciate this interesting series of laws and customs, of 
which some were born yesterday, while the others reach as far back as the 
Saxon period, or are borrowed from the usages of the conquerors from Nor- 
mandy.” 

Briefly, the chief features of the work are as follows: After reciting, in the 
introductory chapter, the extent of the judicial authority, and the manner 
and method in which the British Constitution has regulated the separation of 
the three powers of state, he considers, in the first volume, the formation of 
the English judicial system. The relations necessarily and incidentally existing 
between the judicial, on the one hand, and the legislative and executive powers, 
on the other hand, and the lines of demarcation between them, are clearly set 
out. The author then enters into a brief, yet thorough, examination of the 
origin, development, and present organization of the different judicial jurisdic- 
tions which have existed and now prevail in Great Britain. Having exposed to 
view the general mechanism of the entire system, he considers each part there- 
of, such as the magistrates, the bar, the Inns, the jury and its evolution; in 
fact, every important factor connected with the administration of justice is 
considered. 

The second volume is devoted, for the most part, to a consideration of the 
civil and criminal procedure. The reader is led through the various stages of 
the trial of a case, whether it be civil or criminal, from the beginning to the end 
on appeal. The penal laws of Great Britain are also noticed in this volume 
The work is completed with a brief reference to the special jurisdictions and 
judicial systems in vogue in Scotland and Ireland. 

It is thus seen that the author makes a complete survey of the judicial sys- 
tem of Great Britain, ‘“‘up to date.”’ The work, considering the many and 
varied subjects treated, is signally free from inaccuracies. Another prominent 
feature is the absolute impartiality of the writer; he is quick to concede the 
good points of the English judicial system, but, on the other hand, he does not 
refrain from criticism — and sharp criticism at that — whenever he thinks he is 
justified in so doing. The composition is scholarly, the style clear-cut, and 
entertaining. The work represents the result of a great deal of research and 
study, and is both instructive and interesting. It is decidedly a book of merit, 
and must form a valuable addition to the legal works of French jurists, among 
whom the author stands prominently. It is to be hoped that a translation may 
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at an early day, find its way into our law libraries, so that it may be more 
accessible to the bar at large, and to students of law and of English constitu- 
tional history. 

To better show the full scope of the work, I append the7subjects dealt with 
according to chapters (Introductory Chapter —the Judicial Power). Volume 
I. deals with the Judicial Organization under the following subjects: Ch. I. 
Relations between the Government and the Judiciary. Ch. II. Relations 
between Parliament and the Judiciary. Ch. III. The Privy Council and House 
of Lords. Ch. IV. Origin of, and Changes in, the Courts of Justice. Ch. V. 
The Supreme Court of Justice. Ch. VI. The Inferior Civil Courts. Ch. VII. 
The Inferior Criminal Courts. Ch. VIII. The City Halls. Ch. IX. The Bar. 
Ch. X. The Magistracy. Ch. XI. The Assistants and Auxiliaries. Ch. XII. 
Lawyers. Ch. XIII. Jury. Ch. XIV. Prosecutors. Ch. XV. The Police 
Department. Ch. XVI. Sheriffs. 

In the second volume, under the head of Civil and Criminal Procedure, are 
the following subjects: Ch. XVII. Organization of the Judiciary Service. 
Ch. XVIII. The Ancient Civil Procedure. Ch. XIX. The Civil Procedure of 
the Supreme Court. Ch. XX. Special Procedure of the High Court of Justice. 
Ch. XXI. Appeals. Ch. XXII. The Procedure of County Courts. Ch. XXIII. 
Ancient Criminal Procedure. Ch. XXIV. Criminal Prosecutions. Ch. XXV. 
The Procedure of Courts of Summary Jurisdiction. Ch. XXVI. Criminal Pro- 
cedure. Ch. XXVII. Criminal Judgments. Ch. XXVIII. Penal Laws. Ch. 
XXIX. Execution of Sentences. 

In Part Third in the second volume, Ch, XXX. treats of Special Jurisdictions. 


Ch. XXXI. Judicial System of Scotland. Ch. XXXII. Judicial System of 
Ireland. Conclusion. 


MARSHALL B. WOODWORTH. 
San Francisco, Cat. 
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